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ABSTRACT 

Decisions by the Pennsylvania Secretary of Education 
contained in this publication are on appeals made by 33 professional 
school personnel against actions taken by their school boards. For 
each case, the employee (appellant) and district (appellee) are cited 
with a teacher tenure appeal number, the reason for the appeal, 
findings of fact that summarize the actions of the appellant and 
appellee, a discussion of the case citing relevant legal precedents, 
and the decision made by the secretary. At the end of the publication 
the 33 cases are categorized under causes for dismissal as follows: 
immorality, persistent and willful violation of school law, 
persistent negligence, professional employee status, incompetency, 
demotion in type of position, demotion in salary, accumulated sick 
leave and sabbatical, entitlement of back pay, and mandatory 
retirement age. (MLF) 
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IN THE OFFICE OF THE SECRETARY OF EDUCATION 
COMMONWEALTH OF PENNSYLVANIA 



MARY B'JRKE OCCHIPiNTI, 

Appellant 



V. 



BOARD OF SCHOOL DIRECTORS OF 
THE OLD FORGE SCHOOL DISTRICr, 
Appellee 



TEACHER TENURE APPEAL 
NO. 15-77A 



OPINION 

The Appeal of Mary Burke Occhipintl, the Appellant herein, is 
before the Secretary of Education on remand by Order dated December 17, 
1979 of the Commonwealth Court of Pennsylvania (No. 2715 CD. 1978). 

FINDINGS OF FACT 

« 

1. On May 31, 1977 Appellant was notified by the Superintendent 

of the Old Forge School District, that she was suspended from her teaching 
duties at the end of the school day because her 5 year interim teaching 
certificate had expired, she admitted she had not taken all the courses 
necessary to. qualify for professional certification and that therefore 
she was not lawfully certificated to' teach* 

2. On July 5, 1977, following a hearing before the Board of 
School Directors, Appellant was notified by letter that the Board voted 
to dismiss her, effective May 31, 1977, because she was not lawfully 
certificated. 




3, Appellant filed an appeal with the Secretary of Education on 
July 20, 1977. 

A. In the summer following her dismissal. Appellant took the five 
.courses she needed for certification and in September 1977 the Department 
of Education issued her a professional certificate. 

5. Following a hearing, by Order dated October 26, 1978, the Secretary 
of Education dismissed Appellant's appeal and sustained the July decision 

of the 3chool board dismissing Appellant for lack of certification. 

6. On November 21, 1978, Appellant appealed the Secretary's decision 
to Commonwealth Court. 

7. In its decision Commonwealth Court held that Petitioner (Appellant 
herein) did not receive a fair and impartial hearing before the local school 
board because the school district superintendent testified against Petitioner 
(Appellant herein) and participated in the deliberations following her 
hearing. 

8. By Order dated December 17, 1979 the Commonwealth Court held 
as follows: 

. . the order of the Secretary of Education affirming 
the dismissal of Mary Burke Occhipinti is hereby 
reversed and the matter is remanded co the Secretary 
for remand to the Board of School Directors of the 
Old Forge School District for further proceedings 
consistent with this opinion." 

DISCUSSION 

It is clear in the opinion of the Commonwealth Court in this matter 
that the Court's order is based on its conclusion that Appellant did not 
receive a fair and impartial hearing before the Board of School Directors 



of the Old Forge School District. Occhipinti v. Board of School Director s 

of the Old Forge School District > Pa. Commw. Ct. , 408 A. 2d 1189 

(1979). The court stated that the district superintendent both testified 
against Appellant and participated in the school board deliberations 
following the hearing anri that this conduct deprived Appellant of a fair 
and impartial hearing. This due process violation required a reversal 
of the Secretary's Order which had affirmed the Board's decision to 
dismiss. 

In rendering its opinion Coiranonwealth Court, dted Departmeut of 

Education v. Oxford Schools , 24 Pa. Commw. Ct, 421, 356 A. 2d 857 (1976) 

as controlling. The same due process violation occurred in Oxf or i ; the 

superintendent testified at the school board hearing and participated in 

the board's deliberations. On appeal the Secretary of Education reversed 

the board's decision and reinstated the teacher. ^ On further appeal the 

Commonwealth Court reversed the Secretary's decision as to reinstatement 

with these words: 

We do not agree /tfhat [the Secretary] properly 
ordered reinstatement. . . This Court, as well 
as our Supreme Court, has generally adhered 
to the view that where procedural, defects have 
occurred, the proper remedy is a remand for 
proper procedural disposition. . , 356 A. 2d 
at 862 

Quoting Donnon v. Downingtown Civil Service Commission , 3 Pa. Commw. Ct. 
366, 283 A. 2d 92 (1971), the Court stated: "Remand for a proper hearing 
regardless of the result, insures the integrity of administrative process." 
Id., 356 A. 2d at 862. 

We are bound by Oxford and by the clear direction in the Court's 
December 17, 1979 Order in this matter. Although Appellant received a 
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procedurally improper hearing below, the school board otherwise acted 
properly. The boardXacted as if felt it was required by the constraints 

of Sections 1201 and U02 of the Public School Code, 24 P,S. §§12-1201, 

\ ' < ■ : ' 

12-1202, which mandate v\lid certification as a pre-condition to employment 

as a teacher. 

The Commonwealth Court opinion in this matter did not discuss nor 
dispute the factual findings that at the time of dismissal Appellant's 
five year interim certificate het^ expired and * that as of the expiration 
date Appellant had still not taketi the five courses shjg; needed for 
permanent certification nor had she offered any reasons for her failure 

to do so. Appellant's later completion of the necessaiTy courses for 

\ 

permanent certification dbes not alter \the facts upon which the board 
based Its decision as of the time of the^ hearing. Neither do later 
developments alter the Secretary's review of the board's action as of 
the time the action was taken. 

Accordingly, we make the following: 



ORDER 

AND NOW, this 29th day of April 1981, It Is hereby ordered that 
the appeal of Mary Burke Occhlpinti Is remanded to the Board of School 
Directors of the Old Forge School District for further proceedings to 
cure the improper hearing in a manner consistent with the opinion of 
the Commonwealth Court in this matter, 408 A. 2d 1189 (1979^. 




Robert G. Scanlon 

Secretary of Education 

Pennsylvania Department of Education 
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IN THE OFFICE OF THE SECRETARY 0? EDUCATION 
COMMONWEALTH OP PENNSYLVANIA 



Teacher Tenure Appeal 
No. 29-77 



CHARLES R. HACKENBERRY, JR., 
Appellant 



BOARD OF DIRECTORS, 
MIFFLIN COUNTY SCHOOL DISTRICT, 
Appellee 



OPINION 

Appellant, Charles R. Hackenberry, Jr., has appealed, under Section 
1131 of the Public School Code of 1949, hi-s suspension and subsequent 
dismissal on the ground of immorality by the Board of Directors of the 
Mifflin County School District (hereinafter referred to as the Board) as 
a professional employee of the District. < 
. ■ FINDINGS OF FACT 

1. Appellant was a profeGsional employee of « the Miffli^ County 
School District. CNT, 14)* 

2. By letter I dated September 18 ^ 1974 » Appellant was suspended 
from his position as a teacher by District Superintendent Walk on the 
basis of charges that he had violated three (3) sections of the "Con- 
trolled Substance^ Drug, Device and Cosmetic Act." (Board's Ex. 2) 

3. In September of 1974, a criminal prosecution for violation of 
the Controlled Substance, Drug, Device and Cosmetic Act was initiated 
against Appellant. 1;XNII, 34, 32, 43) 



* Hereinafter "NI" will refer to notes of testiKaony befpre the Bo£rd of 
October 13^, 1977, and "Nil" will refer to notes of October 19, 1977. 



4. The prosecution was a consequence of search of a house in 
Lewistovn conducted on or about September 1974 by police officers of the 
Borough of Lewistown, Pennsylvania. 

5. Appellant, his wife and children were in the house when it was 
searched by the police. (Nil, 35) 

6. A substance believed by the police to be marijuana was found 
during the search. (Nil, 36, 37) 

7. The substance was in fact determined to be marijuana. (NI 89, 

90) 

8. In Appellant's criminal prosecution a suppression hearing was 
held which led to a March 25, 1975 decision by the Court of Common Pieas 
suppressing the marijuana as having been obtained unlawfully by use of a 
defective search warrant and impounding the record and adjudication in 
the criminal prosecution. (Nil, 60) 

9. Both parties to the criminal prosecution appealed the March 25, 
1975 decision; both appeals were terminated by a judgment of non pros on 
March 8, 1976. 

10. By letter of August 10, 1976, Appellant was given notice of a 
hearing to be held August 23, 1976 relative to his suspension and also a 
charge of immorality for having possession of "quantities of marijuana 
plants." (Exhibit B) 

11. Said hearing was not held because Appellant brought an Action 
in Equity on August 16, 1976 (Civil Action No. 1481 of 1976) in the Court 
of Common Pleas of Mifflin County against the Mifflin County School 
District Board of Directors seeking to enjoin the Board's use of the 
suppressed evidence against Appellant at the dirmissal hearing. 

o 
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12. By adjudication, dated February 23, 1977, the Court of Common 
Pleas of Mifflin County found that it was without jurisdicti;on to enjoin 
the use of the suppressed evidence in the hearing before the Boartf' » 
because Appellant had an adequate remedy at law in that he could appeal 
any alleged unlawful use of the evidence by the Board to the Commonwealth 
Court. 

13. Although not necessary to its rulirfg, the Court in its opinion 
stated its position that the purpose of the exclusionary rule would not~ 
be served by allowing its application to suppress evidence in a civil 
dismissal proceeding. (Court of Common Pleas of Mifflin County, Civil 
Action No. 1481 of 1976, Opinion page 2 and footnote 3) 

14. In September of 1977, by a pleading styled "Petition for 
Assumption of Jurisdiction," Appellant requested the Secretary of 
Education to intervene in his case due to the failure of the Board to 
schedule a hearing. 

15. The Board gave Appellant his hearing in October 1977 after it 
was able to obtain from the Court of Common Pleas of Mifflin County the 
physical^evidence Xniarijuana) which had been impounded^ in Appellant ' s ^ 
criminal prosecution. 

16. The only charge brought by the Board against Appellant consisted 
of possession of the aforesaid marijuana. 

17. The evidence of possession of marijuana used before the Board 
was the same evidence that had been suppressed by the Court of Common 
Pleas of Mifflin County in the criminal case. (NI, 27) 

18. On December 16, 1977, after the hearing before the Board, the 
Board sustained Appellant's suspension and also dismissed him. (Nil, 
127-133) 
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19. By a pleading styled "Notice of Appeal," dated January 17, 
1978, Appellant appealed his suspension and dismissal to the Secretary of 
Education. 

20. Appellant thereafter filed an "Amended Petition of Appeal" 
enumerating his reasons for appealing. 

21. A hearing on the Appeal was held on August,, 28, 1978. 

DISCUSSION 



The major issue presented by this appeal is whether evidence, which 
a court has ruled inadmissable in. a criminal proceeding against a profes- 
sional employee, may be used by a school district against the professional 
employee in a subsequent dismissal hearing. We hold that it may as 
discussed later in this opinion. 

Appellant also raises other questions regarding procedures at the 
dismissal hearing and the failure of the Board to grant him a timely 
hearing on his suspension. We will deal with these questions first. We 
note that there was, as Appellant argues, a three-year period between 
Appellant's suspension without pay and the hearing which the Board 
ultimately granted to him. It is the School Board's duty to schedule a 
hearing in a timely fashion when an employee has a statutory right to the 
hearing. Although Appellant did not request a hearing, the court has 
stated it is not an excuse that an employee has made no specific request 
for a hearing. Coleman v. Board of Education of School District of 
Philadelphia , 477 Pa. 4l4, 383 A. 2d 1275, 1280 (1978). However, the 
Board in this case argues that the delay was not due to failure to 
request a hearing but was due to Appellant's own actions in moving to 



suppress the evidence in his criminal trial and theni after successfully 
suppressing it there » pursuing further legal action to enjoin the Board 
from using the suppressed evidence at his civil dismissal hearing* 

Although the Board may reasonably have felt compelled to postpone 
its hearing pending a determination in the legal actions concerning 
admissibility of evidence, it is our opinion that notice to a professional 
employee specifying the acts that the Board believes the employee to haye 
done» and specifying the harm the Board felt the employee's continued 
presence in the school would cause, along with a date set for a hearing, 
should be issued in a timely fashion* Clearly the Board in this case 
felt it was* pursuing the matter as efficiently as it could given the 
criminal actions occurring and the action to enjoin the Board which 
addressed the same evidence disputed in the criminal action* The Board 
scheduled hearings which did not occur because of Appellant's action to 
enjoin use of evidence and also due to the court's impoundment order 
against release of evidence* Appellant did not request a Board hearing 
until three years after his suspension nor did he take any action in 
Common Pleas Court to mandamus the Board to grant him a local agency 
hearing on suspension for that three years nor for three years did he ask 
the Secretary of Education to compel the district to grant him a hearing. 
The Appellant cannot now complain of the Board's failure to schedule a 
hearing in a more timely fashion* 

Appellant also raises procedural questions regarding lack of speci- 
ficity in the Board's charges against him, bias on the part of Board 
members, bias on the part of the Board's solicitor, improper admission of 
hearsay testimony, improperly permitting a police officer to state an 




opinion relating to the quantity of marijuana seized, failure of the 
solicitor to allow voir dire of Board members, improper admission of a 
newspaper article into evidence and failure of the Board to make findings 
of fact in its decision. These issues have been addressed by existing 
c?>se law and it is our finding that Appellant's arguments are without 
merit. Lucciola v. Commonwealth. Secretary of Education , 360 A. 2d 310, 
25 Pa.Commw.Ct. 419 (1976); McCoy v. Lincoln Inter mediate Unit No. 12, 38 
Pa.Commw.Ct. 29, 391 A. 2d 1119 >78); Nagy v. Bell e Vernon Area School 

District , Pa.Commw.Ct. , 412 A. 2d 172 (1980); Ceja v. Unemployment 

Compensation Board of Review , _ Pa. , 427 A. 2d 631 (1981). 

Appellant also raises a question as to the Board's authority to 
suspend, him in 1974. The implied authority to suspend has been found in 
instances where a school district acts in the interest of the welfare of 
the children. Kaplan v. School District of Philadelphia . 388 Pa. 213, 
130 A. 2d 672 (1957). The court has further noted that the basis for such 
implied power must fall when the subsequent discharge is reversed as 

improper. Shearer v. Secretary of Education , Pa.Commw.Ct. , 424 

A. 2d 663~(i98r) Tt is our opinion thaF the district in this " instance 
reasonably decided to remove Appellant from the classroom in thi interest 
of the children's welfare because of the severity of the drug charges 
filed against him. The subsequent dismissal of the Appellant is also 
found herein to be proper and based on substantial evidence as discussed 
below. 

We must now turn to the question of whether the evidence of possessioji 
of marijuana was properly admitted by the Board in the dismissal hearing. 




The Court of Common Pleas of Mifflin County ruled in Appellant's criminal 
^^oceeding that the evidence to be used against him regarding tht charge 
of possession of marijuana was illegally seized. This ruling vas based 
upon a technical deficiency in the search warrant. Subsequently the same 
court ruled it had no jurisdiction to suppress the evidence in the 
hearing before the Board. The Secretary of Education must therefore now 
determine whether the evidence was properly admitted against Appellant in 
the civil dismissal proceedings before the School Board. 

The exclusionary rule of evidence has been traditionally applied 
only in criminal cases to lexclude evidence seized in violation of the 
Fourth and Fourteenth Amendments to the United States Coastitution. The 
courts have also made the rule applicable to certain proceedings which 
are referred to as being of a "quasi-criminal" nature. See Comaonwealth v. 
One 1958 Plymouth Sedan > ^14 Pa. 540, 201 A. 2d 427 (1964); One 1958 
Plymouth Sedan, 280 U.S. 693, 85 S.Ct. 1246, 14 L.Ed. 2d 170 (1965); 
Pennsylvania Liquor Control v. Leonardziak , 210 Pa. Super. 511, 223 A. 2d 
606 (1967); Glass v. Commonwealth Department of Transportation, Bureau 
of Traffic Safety, 460 Pa. 362, 333 A. 2d 768 (1975); United States v. 
Calaiidra 4l4 U.S. 338, 94 S.Ct. 613 (1974) and U.S. v. Janis , 428 U.S. 
433, 96 S.Ct. 3021 (1976). 

In each case the court's key question has been whether the hearing 
is quasi-criminal in nature, so as to fall within the reasoning of Sedan 
and Leonardziak, supra, or whether the case is purely civil. Speaking of 
the exclusionary rule in U.S. v. Janis , 428 U.S. 433, 96 S.Ct. 3021 
(1976), the United States Supreme Court refused to extend its application 
to civil matters stating it "never has applied it [the exclusionary rule] 
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to exclude evidence from a civil proceeding, Federal or State." The 
United States Supreme Court in the earlier One 1958 Plymouth Sedan , 
supra , emphasized that its decision therein rested on the distinction 
that the proceeding in question was quasi-criminal. In the Pennsylvania 
Supreme Court decision in that co»e. Commonwealth v . One 1958 Plymouth 
Sedan, 414 Pa. 540, 201 A. 2d 427 (1964), the Pennsylvania Court also 
stated its opinion that the exclusionary rule is inapplicable to purely 
civil proceedings. 

A teacher dismissal proceeding is conducted putsuant to the Public 
School Code. It is a purely civil matter.^ We note this opinion is 
shared by the Court of Common Pleas ruling in thi^ matter at the suppres 
sion hearing. (See Findings of Fact 11, 12 and 1^.) The purpose of the 
exclusionary rule is not advanced by allowing its application in a 
teacher dismissal action. Therefore, the evidence in question was 
properly admitted against Appellant. The Board properly considered the 
evidence and found substantial evidence, reflected in the record before 
the Secretary, in support of the suspension and subsequent dismissal. 
Accordingly, wie enter the following: 



The California Courts have addressed this precise question— extens f 
the exclusionary rule to a teacher dismissal hearing on charges of 
inmorality--and found the rule should not be applied in dismissal pro- 
ceedings . Governing Board of The Mountain View School District of Los 
Angeles County v. Frank Hamilton Metcalf , 36 C.A. 3d 546, 111 Cal. Rpts. 
724 (19741 



13 



13 



ORDER 

NOW, this 4th day of January , 1982, it is hereby ORDERED AND 

DECREED that the d^ri?icn of Lhe Board of School Directors of the Mifflin 
Couaty School District is upheld and the Appellant's Petition of Appeal 
is dismissed. 




Robert G. Scanlon 
Secretary of Education 
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IN THE OFFICE OF THE SECRETARY OF EDUCATION 
COMMONVFjyLTH OF PENNSYLVANIA 



WILLIAM HARR, : 
Appellant : 
V. : Teacher Tenure Appeal 

CARMICHAELS AREA : No. 18-78 

SCHOOL DISTRICT, : 
Appellee : 

OPINION 

William Harr, Appellant herein, has appealed from a decision of the 
Carmichaels Area School District, dismissing him as a professional 
employee^ 

FINDINGS OF FACT 

t 

1. Mr. Harr> Appellant, was a professional employee of the 
Carmichaels Area School District (hereinafter district). 

2, For the last six years of employment with the District he was 
principal of the Carmichaels Area Junior-Senior High School, (N.T. 219) 

3. For the preceding ten years Appellant was a science teacher in 
the district. (N.T. 119-120) 

4, Appellant was on sabbatical leave for the first semester of 
the 1977-78 school year. (N.T. 17) 

5. On January 19, 1978, at a school board meeting. Appellant was 
suspended without pay as of the beginning of the second semester of the 
school year l$77-78. (N.T. 121) 

6, On February 10, 1978, Appellant was notified, by certified 
letter, of a statement of charges against him and that a dismissal 
hearing had been scheduled to hear the charges. (N.T. 121) 



?• The charges filed against Appellant and several clarifying 
letters sent thereafter alleged that Appellant had violated Sections 511 
and 610 of the Public School Code^ based on spec:lfic purchases made with 
monies from the Student Activities Account General Fund, (N.T. 14, 15) 

S. Oil February 2S and M^rch 21 j 1978 a dismissal hearing was held 
before the School Board of the Carmlchaels Area School District. (here- 
inafter board) • 

9. At the board hearing of February 28, 1978, Appellant was 
charged pursuant to Section 1122 of the School Code with immorality and 
persistent and willful violation of the school laws based on the purchases 
set forth in the statement of charges. (N.T. 26) 

10. In the fall of 1977, Appellant, in his capacity/ as principal, 
received an advertisement for a grandfather clock kit from the Emperor 
Clock Company. (N.T. 220-221) 

11. In January 1977, Appellant ordered the clock kit using a check 
drawn on the high school Activities Account and signed by the bookkeeper 
of that fund. (N.T. 39, 222, 215) 

12. The clock kit was delivered in the spring, 1977, to the 
. Carmlchaels Area Junior-Senior High School. (N.T. 181, 222) 

13» In June, 1977 Appellant ordered a second clock kit and a 
butler table kit from the Emperor Clock Company. (N.T. 40, 225) 

14. The June purchases were made by a check requested by Appellant, 
drawn on the high school Activities Account and signed by the bookkeeper 
of that fund. (N.T. 215, 227) 

15. In the summer of 1977, th^ June purchases were delivered, in 
part, to the Carmlchaels 'Area Junior-Senior High School together with a 
post office claim slip for the remaining packages. (N.T. 181, 226) 
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16. Appellant claimed the remaining packages which he initially 
took to his residence; Appellant delivered the packages in November, 
1977, unopened, to the Carmichaels Area Junior-Senior High School. 
(N.T. 226, 114, 192) 

17. In March, 1977 Appellant purchased a stereo from the Radio 
Shack using a check drawn on the high school Activities Account and 
signed by the bookkeeper of that fund. (N.T. 40, 236) 

18# The stereo was delivered to the Junior-Senior High School and 
was kept in plain view in Appellant's office in the Junior-Senior High 
School until he took it to his home the In the summer before commencing 
his sabbatical leave. (N.T. 234-236) 

19. The.setero was used in at least one student function, the 
senior picnic. (N.T. 235, 201) 

20. The stereo was returned to the district in November, 1977. 
(N.T. 140) 

21. Appellant testified that he made all of the purchases for the 
district but that subsequent to the purchase of the first clock kit he 
decided to keep the kit himself, therefore, reimbursed the Activities 
Account and purchased a second clock kit for the district's shop class. 
(N.T. 223, 226) 

22. Appellant discussed the purchases with district staff at 
various times. (N.T. 207, 221, 222) 

23. llie shop teacher testified that he discussed at least one 
clock purchase with Appellant and that he may have approved the purchase 
(N.T. 207) 
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24. All items purchased were delivered to the Junior-Senior High 
and kept in plain view. (N.T. 225, 193, 112) 

25. In November 1977 and January 1978, Appellant met with the 
district superintendent and other district personnel, at the super- 
intendent's request, to discuss the above purchases. (N.T. 95, 117, 118, 
237-238) 

26. Appellant, as principal of the Carmichaels Area Junior-Senior 
High School, was responsible for supervision of the monies in the Activities 
Account General Fund from which the purchases were made, (N.T. 108, 

215, 224) 

27. The bookkeeping records of the Activities Account, including 
the General Fund, were kept by William Nesmith, the bookkeeping and 
business teacher for the Carmichaels Area Junior-Senior High School. 
(N.T. 210) 

28. Mr. Nesmith signed the checks to purchase the clock kits, 
butler table and stereo. (N.T. 215) 

29. There were no written school board regulations or policies 
governing the use of the Activities Account General Fund. (N.T. 108, 
109, 112) 

y30. Appellant was given no oral directives on the use of the 
Activities Account. (N.T. 109, 111) 

31. In years prior to 1977-78 various other items of school property 
were purchased with funds from the Activities Account General Fund. 

(N.T. 110, 174, 175, 232) 

32. The Activities Account General Fund includes monies deposited 
from the 12 or 14 clubs in the Junior-Senior High School. 



s33. The deposits to the Activities Account General Fund were made 
by placing iTiOney in envelopes, cash boxes, candy tins, other containers 
or placing it loose in a bag kept behind the desk of the principal's 
secretary; there was no requirement that deposits be identified* (N.T* 
211, 215, 216, 253) 

344 Mr, Nesmith, as bookkeeper, testified that when he received 
unidentified deposits he simply added them to the. General Fund. (N.T. 
215, 216) 

35. An audit of the district '3 Activities Account, including the 
General Fund, was conducted by Mllanovich and Company, Inc., a certified 
public accounting firm, for the 1975-76 school year. (N.T. 46) 

36. Following the 1975-76 audit, the district was notified by the 

' auditors that controls were needed for handling the funds in the Activlti 
Account especially regarding the identification and documentation of 
cash receipts. (N.T. 47-48) 

37. Controls for handling the Activities Account General Fund were 
not developed by the district following the 1975-76 audit. 

38. An audit of the district's Activities Account, including the 
General Fund, was again conducted by Milanovich and Company, inc. for 
the 1976-77 school year. (N.T. 33, 48) 

39. Following the 1976-77 audit, the auditors again notified the 
district that controls were needed for handling the receiptis in the 
Activities Account. (N.^. 50) 

40. Numerous unexplained debits and credits were discovered in the 

audit of the Activities Account; the purchases requested by Appellant 

fl • • 

were among the items questioned. ^ 

23 



' 19 



Alt Jt was Impossible to determine by a review of the recorc's of 
the Activities Account General Fund precisely j^hat monies were paid into 
or out of the Fund, when all the various transacfcl^ons occurred, the 
purposes of the transactions, or who made the tjrati^actlons. (N.T. 50«* 

42. On March 28, 1978, Appellant was dismissed from his position 
as a professional employee of tITe district on the basis of misuse of 
school funds and converting school property to his own uset 

43. - On April 13, 1978, Appellant filed an Appeal with the Secretary 
of Education pursuant to Section 1131 of the Public School Code. 

44. A hearing on the Appeal was held on June 28, 1978 before a 
Hearing Examiner acting on behalf of the Secretary of Education. 
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DISCUSSION 



ihis Appeal piesents three Issues: (1) did the board act properly 
in suspending Appellant; (2) was the notice of charges received by 
Appellant prior to his dismissal hearing legally sufficient; and (3) 
did the -board have -stibstantial evidence to support the charges for which 
Appellant was dismissed. 

. We conclude that: (1) the Indefinite suspension of Appellant 
prior to a hearing, without pay and without notice of charges was not 
proper; (2) that' the notice of charges received by App pliant was legally 
sufficient; and (3) that th6 record does not contain substantial evidence 
in support of the charges against Appellant. Therefore, we reverse the 
decision of the board di%mis3ing Appellant and order that he be reinstated 
effective the first day of. the second semester of the 1977-78 school year, 
the date of his improper suspension. 

Suspension is expressly permitted under Section 1124 of the Public 

i • . - . 

SchodJ Code of 1949, Act of March 10, 1949, P';L. 30, a/3 amended, 24 P.S. 
§11-1124 thereinafter referred to as the Public School Code). It has 
also been recognized, in limited circumstances, as being within i:he in- ^ 
herent authority of a school board^ provided there is Just cause for the 
suspension and that^it is disciplinary and/or necessary for the welfare 
of students. Kaplan v.^'-6chool Sl^trict^f Philadelphia , 388 Pa. 213, 130 
A. 2d 672 (1957); Mitchell v. th^ School District of Philadelphia , Teacher 
Tenure Appeal No. 28-78 (1978)^. The district herein makes no claim that 
their suspension action was t^en ^^bcLSuant to a cause enumerated in 
Section 1124 on suspension. Therefore, it Is pr^um^b^y tinder the claim 
of inherent authority to suspend thijt the board has acted in this matter. 



It Is the opinion of the Secretary that the facts of the Instant 
case do not support the^^conplrfslo^ the board acted properly In sus- 
pending Appellant. The Inherent authority of a school board to suspend 
a professional employee for a reason not enumerated In Section 1124 of the 
School Code has been very narrowly construed. In the case before us the 
board suspended Appellant without pay with no prior notice or hearing. 
Appellant did not receive a statement of charges until over three weeks * 
after the suspension decision by the board. A hearing was not granted 
until Appellant had been suspended without pay for six weeks. There Is 
no evidence that Appellant was suspended for disciplinary reasons or because 
he presented a threat to students. Neither of those assertions would, in 
fact, be arguable In light of the undisputed fact that at the time the 
suspension decision was made. Appellant was on sabbatical leave and therefore 
was already physically absent from his position and not In contact with 
students. 

Accordingly, we conclude that the board abused Its Inherent authority 
to suspend professional employees when it summarily removed Appellant from 
his position as principal. 

The second Issue before the Secretary Is whether the charges which Appel- 
lant ultimately received from the board, prior to his dismissal hearing, were 
legally sufficient. Addressing this question Commonwealth Court has stated: 

As long as the substance of the charges furnished the professional 
employee refers to one of the valid causes for dismissal under 
Section 1122, statutory and constitutional requirements are 
satisfied. Lucciola v. Commonwealth, Secretary of Education , 
25 Pa. Commw. Ct. 419, 360 A. 2d 310, 312 (1976) 

Appellant herein received a letter from the board which detailed several 

specific acts (referred to above in Findings of Fact 11-17) which the 

board considered improper. The letter additionally alleged that because 

of these acts Appellant had violated two enumerated sections of the School 
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Code. Appellant Is correct In asserting that several letters were exchanged 
between the parties before the enumerated sections of the School Code 
were correctly cited to Appellant. It Is also correct that the board *s 
charges did not specifically state that violation of the enumerated sections 
constituted persistent and willful violation of the school laws, a cause 
enumerated for dismissal under Section 1122 of the School Code. However, 
It is the opinion of the Secretary that the statements received by Appellant 
were legally sufficient to very accurately apprise him of the alleged acts 
which the board Intended to present a - cause for his dismissal and against 
which he would have to defend himself. Accordingly we find that Appellant 
was not denied due process and the board did not commit a due process error 
requiring reversal of their decision. 

The third issue before the Secretary is whether the board had sub- 
stantial evidence to support a dismissal for persistent and willful 
violation of the school laws or immorality based on Appellant *s management 
and use of funds in the Activities Account General Fund. The presence of 
substantial evidence necessary to justify dismissal "is determined by 
whether a reasonable man acting reasonably might have reached the same 
decision reached by the board." Penn Delco School District v. Thomas 
Urso, 33 Pa. Coramw. Ct. 501, 382 A. 2d 162 (1978), citing Landl v. West 
Chester Area School District , 23 Pa. Commw. Ct. 586, 353 A. 2d 895 (1976). 

The board herein, after several clarifying letters, claimed that 

Appellant violated Sections 610 and 511 of the Public School Code, 24 P.S. 

{§6-610, 5-511. Section 610 addresses the use of school funds by the beard 

of school directors: 

"The board of school directors in every school district ^hall 
have the right to use and pay out, in the manner herelnprov led, 
any funds of the district for any and all purposes therein provided, 
subject to all provisions of this act. The use or payment of any 
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public school funds of any school district, in any manner or for 
any purpose not provided in this act, shall be illegal." 24 P.S. 
f6*610, emphasis added 

The relevance of this section to Appellant's management of the Activi- 
ties Account General Fund is no where explained by the district. Nor 
did the district explain how Appellant, who is not a board member, 
could violate a Public School Code section which governs the action of 
school board members. It is the finding of the Secretary that Appellant, 
a school principal, could not act in violation of Section 610. Arguably 
the board could violate this section by knowingly allowing a district 
employee to misuse funds. However, only the board's violation of its 
duty and not the acts of the employee would sound as a claim under Section 
610. Appellant cannot be dismissed fo-r violation of a Public School 
Code section which has no application to his acts. Even assuming 
arguendo that Appellant could be held to be an agent for the board in 
handling the fund in question, and that he is thus subject to Section 
610, it must then be proven that Appellant as agent had notice of the 

manner in which the board expected him to manage and use the fund. As 
explained below, the board can offer no such proof. 

The district also argued that Appellant violated Section 511 of the 
Public School Code, Ik P.S. §5-511: Rules and regulations governing ath- 
letics, publications and organizations. Although the district does not 
specify how Appellant violated this section or what particular subsection 
is involved in the alleged violation, subsection (a) of Section 511 does 
authorize a school board to prescribe, adopt and enforce rules and regu- 
lations regarding the supervision and financing of school clubs and to 
provide for the dismissal of any professional employee who violates such 
rules or regulations. The board thus had the authority to issue rules 




and regulations governing Appellant's management and use of the Activi- 
tiCiS Account General Fund, Under Section 511 the board could also 
dismiss any professional employee who violated the rules or regulations 
adopted by the board. Commonwealth Court has held that violation of a 
school regulation can be a willful and persistent violation of the school 
laws within tho meaning of Section 1122 of the Public School Code, 24 P.S. 
§11-1122, on dismissal. Board of Directors of Ambr id ge ' School Directors 
V. Snyder , 346 Pa. 103, 29 A. 2d 34 (1943). 

We presume that the board herein argues chat the alleged violation 
of Section 511 is a persistent and willful violation of the school laws 
and therefore provides grounds to dismiss Appellant pursuant to Section 
1122. However, the district superintendent, the Activities Account book- 
keeper, the Account auditor, and the Appellant all testified on the 
record that the district had no written or oral rules or regulations 
regarding management and use of the Activities Account. Nonexistent 
regulations cannot be school laws. Appellant cannot be held in violation 
of a rule or regulation which does not exist. Therefore, we find Appellant 
did not violate Section 511 nor can the board dismiss him under Section 
1122 for the persistent and willful violation of a school law. 

Tlie final argument to be addressed is whether Appellant's conduct, 
although not a violation of school lav7, constitutes immorality, another 
valid cause for dismissal enumerated in Section 1122 of the Public 
School Code, 24 P.S. §11-1122. Immorality has been defined as "a course 
of conduct as offends the morals of the community and is a bad example 
to the youth, whose ideals a teacher is supposed to foster and elevate." 
Horosko V. Mount Pleasant Township School District , 335 Pa. 369, 6 A. 2d 
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866 (1939). The misappropriation of funds has been specifically held to 
constitute immorality under the Public School Code as defined in Horosko. 
A ppeal of Flannery . A06 Pa. 515, 178 A. 2d 751 (1962). 

The district argues that Appellant used Activities Account General 
Fund monies to purchase the items in question for his own use and that 
he converted school property for his own use. If this contention were . 
supported by substantial evidence on the record the Secretary would be 
compelled to uphold the district. However, it is the opinion of the 
Secretary that the record does not contain substantial evidence as 
would allow a reasonable man acting reasonably to reach the same decision 
as the board. Penn Delco School District v. Urso , supra . 

The testimony of the district's own witnesses confirmed that in 
1976-77, the year in question. Appellant managed the Activities Account 
General Fund in the same manner as it had been managed in the preceding 
yearc. The district superintendent, auditor and bookkeeper testified 
there were no rules or regulations, oral or written, regarding the 
management and use of the General Fund which Appellant could have 
violated. With respect to the purchase of the two clock kits, butler 
table kit, and stereo the district's witnesses stated that all the 
Items were delivered to the district, some of the purchases were discussed 
with district personnel prior to purchase, and payment was made by checks 
which the Activities Account General Fund bookkeeper signed. All the 
items except one of the clock kits were used by the district for d^trlct 
purposes. Appellant states that at some time after the purchase of one 
clock kit, when it was too late to use the kit as a class project, the 
Appellant decided to reimburse the General Fund for the clock, build the 



26 32 



kit himself, and order a second kit for a shop class project. There Is 
no evidence that Appellant did not relinburse the Ge^ieral^^fU^ The 
district superintendent, the bookkeeper and the account auditor all 
testified that by review of records it was Impossible to determine 
precisely what money went In and out of the General Fund. The auditor ^ 
testified there were numerous debits and credits which he could not 
explain by a review of the records and that Appellant could have reim- 
bursed the fund. 

Considering the testimony of the district's own witnesses. It Is 
the finding of the Secretary applying the substantial evidence test 
set forth in Urso , that a reasonable man acting reasonably could not 
decide that Appellant used the General fund to purchase items for his 
own use or that he converted school property to his own use. Therefore, 
we conclude the charge of immorality ca not support Appellant's dlsmlssa 
Accordingly, we make the following: 
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OKDER 

AND NOW, this c^^Y' day of February, 1980, it is hereby Ordered 
and Decreed thar Appellant, William Harr, is reinstated to his position 
as a principel in the Cannichaels Aria School District without loss of 
pay effective the date of his improper suspension. 




Robert G. Scanlon 
Secretary of Education 
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IN THE OFFICE OF THE SECRETARY OF EDUCATION 
COMMONWEALTH OF PENNSYLVANIA 



REBECCA RAYBUCK, 

Appellant 



V. 



DUBOIS AREA SaiOOL DISTRICT, 
Appelle 



Sick Leave Appeal No. 22-78 



OPINI ON 

■ \ ■ 

The above cited appeal raises one issue: Can a school district 

calculate the amount of sick leave earned by a professional employee by 

prorating days earned on the basis of number of months actually worked 

in any given school year? 



FINDINGS OF FACT 

Ic Appellant is a professional employee of the DuBois Area School 
District. 

2. At the end of the 1976-1977 school year, Appellant had acciimulated 
fourteen (14) sick days. 

3. On February 2, 1978 Appellant notified the Superintendent of 
the DuBois Area School District that she planned to take leave of her 
teaching position beginning February 20, 1978. 
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4. In her February 2, 1978 correspondence Appellant stated that 
she wished to utilir,e her accumulated sick days beginning February 20 
until such time as they expired. At the titoe of expiration she wished 
to begin maternity leave. 

5. In the 197T-1978 schpol year, prior to February 20, 1978, 
Appellant had used four (4) sick days. 

6. Upon receipt of Appellant's letter, the School District calculated 
her accumulated sick days by prorating her 1977-1978 entitlement on the 
basis of the number of months worked in the school year and thus credited 
Appellant with a total of six (6) sick days for the 1977-1978 school 

year. The School District then subtracted the four (4) days Appellant 
had used (Fact No. 5), added the fourteen (14) days accumulated by the 
end of the 1976-1977 school year (Fact No. 2) and credited Appellant 
with a total entitlement of sixteen (16) sick days.* 

7. Appellant contends that she was entitled to a full ten (10) 
sick days for the 1977-1978 school year and not a prorated amount based 

on number of months worked. Appellant therefore argues her total cntltlemer.t 
is ten (10) days minus four (4) used In 1977-1978 prior to her leave 
(Fact No. 5) added to fourteen (14) previously accumulated (Fact No. 2) 
for n total of twenty (20) sick days. 



*The Secretary of Education has been notified by Stipulation of both 
parties that'^the dispute over the deduction of a personal day which the 
District counted as a sick day has been properly settled by arbitration 
and is no longer at issue between the parties. The Secretary notes, for 
future reference, that the Department of Education has no jurisdiction 
under Section 1154 of the School Code to settle disputes over computation 
of personal days. 
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e. Appellant filed this Appeal with the Secretary of Education | 
pursuant to Section 11-1154 of the School Code, 24 P.S. 511-1154, on May 
A, 1978. 

9. The Answer to Appellant's Appeal was filed by the School^ 
District with the Secretary of Education on May 12, 1978. 

10. The brief on behalf of the Appellant was received by the Legal 
Division of the Pennsylvania Department of Education cij June 16, 1978. 

11. The brief on behalf of the Appellee School District was received 
by the Legal Division of the Pennsylvania Department of Education on 

June 26, 1978. 

12; The Stipulation of Facts submitted by Appellant and Appellee 
was received by the ^.egal Division of the Pennsylvania Department of 
Education on December 29, 1978. 

DISCUSSION 

The only question raised in this appeal is whether a school district 
can calculate the amount of sick leave earned by a professional employee 
by prorating days earned on the basis of months actually worked in any 
given school year. The answer to this question depends upon an analysis 
of Section 1154 of the Public School Code of 1949, Act of March 10, 
1949, P.L. 30, as amended, 29 P,S. §11-1154. Section 1154 provides, in 
part, as follows: 
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"(«) In any school year whenever a professional or temporary 
professional employee is prevented by illness or accidental 
injury from following his or her occupation^ the school district 
shall pay to said employee for each day of absence the full 
salary to which tha employee may be entitled aa if said employee 
were actually engaged in the performance of--4u|iy for a period 
of ten days. Any such unused he^ve shall be cumulative from 
year to year in the school district of current employment or 
its predecessors wichout limitation. All or any part of such 
accumulated unused leave may be tw^ken with full pay in any one 
or more school years. No employee's salary sh^ll be paid If 
the accidental injury is incurred while the employee is engaged 
in remunerative work unrelated to school duties." 



In Official Opinion No. 187 (1959), the Attorney General interpreted 
Section 1154 as requiring that each teacher be credited with ten (10) 
sick days at the beginning of each school year. Under this interpretation, 
a teacher v/ithout any accumulated sick leave would be entitled to cen 
sick days even if the illness or accidental injury befell the teacher 
during the first ten days of the school year. 



It is our opinion that when the ten days of sick leave are credited 
to an employee at the beginning of the school year. It is understood as 
a condition for that sick leave entitlement that the employee work a 
normal year of service, if able to do so. In other words, "Sttk leave 
entitlement may be prorated for those who serve only part of a school 
year although able to serve the normal year (as in the case of sabbatical 
leave). However, sick leave entitlement may not be prorated where a 
professional employee starts work at the beginning of a school year and 
must withdraw because of illness or accidental injury. Under this 



Interpretation, an employee who cannot complete the school year because 
of health is entitled to the ten sick days credited to the employee at 
the beginning of the school year. 

/ 

In its Answer to the Complaint filed with the Secretary of Edijpation 
in this case, the school district claims that it has a long-established 
poJ.icy of prorating sick days for ^pro^ess^hal employees .who work for 
only a portion oj^the school year aiid that the proration of Appellant's 
fiick days was consistent with that policy. As outlin:ed above, the 
^^_^>cKool district may not prorate sick days ?or 'professional employees who 
fail to complete a school year because of^ illness or accidental injury. 
If the school district is prorating the sick days of professional employees 
who cannot complete a school year because of health reksons, then its 
policy Violates Section 1154 of the Public School Code of 1949, 24 P.S. 



§11-1154. 

The only remaining question is whether pregnancy-related disability 
should be treated as an il^l:n§^s or abcidental injury under Section 1154 
of the Public School Code of 1949, 24 P.Sc §11-1154^^ In Anderson v. Uppe^Biklcs 
County Area Vocational Technical School , 373 A. 2d 126 (1977) the court 
^ determined that a school district's refusal to pay accumulated sick 
leave benefits to pregnant teachers constituted an unlawful discriminatory 
practice. In reaching this determination, the court stated that "...v?hile 
pregnancy may not be illness or accidental injury, it must under Pennsylvania 
law be treated as any other physical infirmity." It is our opinion that 
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pregnancy ai)d childbirth must be treated in the same fashion as other 
temporary disabilities^ For this reason, a professional employee who 
requests a leave for(^childbirth may not have her sick leave entitlement 
prorated by the school district. 

0 

The school district, however, contends that the Appellant requested 
childr earing as opposed to childbearing leave. We agree with the school 
district that a clear distinction exists between childrearing and childbearing 
leaves of absence. (See 16 Pa. Code §41.104). The school district, 
however^ 'is asking the Secxeuary to presume that Appellant's leave was 
not due to a pregnancy-related disability. We will not make such a 
presumption without evidence supporting the district's contention that 
Appellant was not disabled. 

The Appellant wrote to the Superintendent on February 2, 1978, 
stating that she desired to use her earrted sick days beginning February 
20, 1978 followed by a maternity leave. This request was accompanied by 
a note from the Appellant's physician as follows: 

L 

•'The above named patient has been advised to begin her maternity 
leave on 17 Feb. 78. This will be a temporary disability." 

This note indicates that for at least some period of time Appellant's 
physician decided Appellant was disabled. This contradicts the school 
district's contention that the leave requested by the Appellant which 
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commenced on February 20, 1979 was childrearing leave. 



Tn summary, the Appellant must be credited with the sick days she 
earned while or. leave due to the temporary disability associated with 
pregnancy and childbirth. The school district has not proved that the 
Appellant requested and was permitted to take a leave of absence for 
childrearing, as opposed to a leave of absence due to pregnancy- 
related disability and childbearing. Accordingly, we make the following 

^ ORDER 

And now, this 19th day of December, 1979, the DuBois 

School District is hereby ordered to ^credit the Appellant with 20 days 
of sick leave as of February 20, 1978. 




Robert G. Scanlon 
Secretary of Education 



IN THE OFFICE OF THE SECRETARY OF EDUCATION 
COMMONWEALTH OF PENNSYLVANIA 



HOWARD H. MOON, 

Appellant 



V. 



BOARD OF SCHOOL DIRECTORS 
OF THE BETHEL PA^ SCHOOL 
DISTRICT, 

Appellee 



Teacher Tenur. Appeal No, 28-78 



OPINION I 
toward H. Moon, Appellant herein, has appealed from a decision of 
the Board of ^School Directors of the Bethel Park School District, 
dismissing him from employment by the district as a result of the 
district's elimination of Dr. Moon's position. Director of Curriculum 
and Instruction. 

FINDINGS OF FACT 

1. Howard H. Moon, Appellant, is a professional employee, who holdu a 
valid letter of eligibility for superintendent. Dr, Moon was first 
emjnToyed by the Bethel Paijk School District as Director of Curriculum 
and Instruction on January 19, 1976 at a Salary of $28,500. 

2. After two years of continuous employment. Appellant has received 
one satisfactory rating, while receiving no unsatisfactory rating. 

3. A professional contract was not given to the Appellant after he had 



A. 



completed his second year of service. 

The following duties were performed by Dr. Moon in his capacity 
as Director of Curriculum and Instruction. 

a. Appellant was responsible for Curriculum Instruction, K-12. 

b. Appellant was responsible for rating- professional employees 
(i.e., subject ^rea coordinators and secondary principals). 
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c. Appellant developed In-servlce training programs in the 
elementary, middle and secondary schools with regard to 
curriculum instruction. Appellant implemented, staffed, and 
devised' the content of these programs. 

d. Appellant visited every classroom ^'observe the methodology 
and level of instruction in the classroom. 

e. Appellant supervised the Director of Elementary Education, 
who reported to the Appellant. 

f . Appellant introduced a program for gifted and talented children 
in the Bethel Park School District. The program was carried 
out under Appellant's supervision and direction. 

g. Appellant performed all of the functions, listed on the job 
description of the school district, entitled "Assistant to the 
Superintendent for Instruction." 

5. On June 19, 1978, the Board of School Directors of Bethel Park 
School District eliminated the position of Director of Curriculum 
and Instruction, and Appellant's employment was terminated effective 
September 1, 1978. 

6. Appellant was not provided with notice stating the charges on which 
his dismissal was based, nor was a hearing provided before the School 
Board . 

App^tranr~flled-^"P e tit ion of Appeai-iii l lic Office o f the SecieLa r y — 

of Education on July 18, 1978, stating that "there exists no valid 
, causes for the dismissal of the Appellant." 

8. A hearing on this Appeal was held before the Secretary of Education 
on September 11, 1978. 




DISCUSSION 

Appellant contends that his position of Director of Curriculum and 
Instruction falls within the category of "supervisor" enumerated In 
Section 1101 of the School Code and defined In "Professional Personnel 
Certification and Staffing Policy and Guidelines," (CSPG) publlfhed by 
the Pennsylvania Department of Education (1975). As a "supervisor," he 
asserts that he qualifies as a professional employee and Is entitled to 
the protection of the tenure provisions of the School Code, 24 P.S. §11- 
1127. Appellant bases this claim upon his contention that he acted In 
the capacity of "Supervisor of Curriculum and Instruction" for the 
district, as well as being qualified for this position by virtue of his 
letter of eligibility for superintendent. 

The district contends that the position of Director of Curriculum 
and Instruction, as defined by the job description and as performed by 
the Appellant, Is a non-mandated position not within any category of 
Section 1101 of the School Code, 24 P.S. Sll-1101. The district reaches 
this conclusion because "director" is not a position enumerated in 
Section 1101. The district contends that the Appellant is not a profes- 
sional employee, has no rights under the Tenure Act, and therefore his 
dismissal was legal and proper. The district further cdntends ^at 
since the Appellant is allegedly not a professional employee, he is not 
entitled to appeal his dismissal under the provisions of the Teacher 
Tenure Act, and the Secretary of Education is without jurisdiction to 
decide this appeal. , 
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We find that the Appellant is a professional employee and Is entitled 
to the protection which the Teacher Tenure Act affords professional 
employees . 

The fact that the Appellant's title, Director of Curriculum and 
Instruction, is not specifically mandated in Section 1101 of the. School 
Code is not determinative of professional employee status. The titles 
listed in Seccion 1101 for professional employee status are not exclusive 
of all others. Charleroi Area School District v> Commonwealth of Penn- 
sylvania! Secretary of Education , 18 Pa. Comow* Ct. 121 , S34 A. 2d 785 
(1975). To determine professional employee _st^^^ Charleroi requires 
an analysis of the professional titles prescribed by the Department of 
Education: 

Section 1101 of the School Code, 2A P.S. Sll-llOl(l) provides: 

"The term 'professional employe' shall include those who are 
certified as teachers, supervisors, supervising principals, 
principals, assistant principals, vice-principals, directors 
of vocational education, dental hygienists, visiting teachers, 
home and school visitors., school counselors, child nutrition 
program specialists, schpol librarians, school secretaries the 
selection of whom is on the basis of merit as determined by 
eligibility lists and school nurses." 

Section 2(h) of the Act of August 13, 1963, P.L* 689, 2A P.S. 
§1225(h) (Supp. 197A-75), amending the Act of May 29, 1931, 
P.L. 210, authorizes the Department of Education to prescribe 
the professional titles used in the public school system. The 

regulation s of the State Board of Education provide that the 

Department of Education has the responsibility for "designation 
of professional titles for personnel." 22 Pa. Code §A9 .13(b) (2) . 

Pursuant to this authority, the Department has designated three profes- 
sional titles that would fall within the category of supervisor:/ 1) 

supervisor of a specific instructional or educational area^ 2) supervisor 

i 

of curriculum and instruction, kindergarten through twelfth grade, and 
3) supervisor of pupil personnel services, kindergarten through twelfth 
grade . ^ * : 
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Pursuant to its authority under sections 1201, 1202 and 1203 of the 
School Code, 24 P.S. 5§12-1201, 12-1202 and 12-1203, as amended, and the 
Act of August 13, 1963, P.L. 689, 24 P.S, S1225(b) (c) (h) , amending the 
Act of May 29, 1931, P.L. 210, the Department prescribes the\ertif icates 
which qualify the individual to use the supervisory titles described 
above. 

The department issues several different supervisory certificates 
that qualify the holders for either vertical or horizontal (district- 
wide) supervision. To be qualified for vertical supervision, the indi- 
vidual holds a supervisory certificate in a particular field that qualifies 
him or her to supervise only the specific instructional or educational 
area in that field. A letter of eligibility for superintendent or 
assistant superintendent, an administrative certificate as an assistant 
to the superintendent, or a certificate for supervision of curriculum 
and instruciu^jn qualifies the holder to be a supervisor of curriculum 
and instruction (K-12). All these certificates qxxalify the holder for 
horizontal supervision across instructional or educational service 
areas. 

Appellant holds a valid letter of eligibility for superintendent. 
Thus, he is qualified to use the professional title of "supervlscr of 
curriculim and instruction." The supervisor in this position Is considered 
to be a distrirt-wlde specialist in curriculimi and instruction. 

The next relevant inquiry is whether or not he is functioning in 
that capacity. CSPG No. 41 sets forth the scope of authorized ftmctions 
under the Job title of supervisor of curriculum and instruction: - 
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The position of supervisor of 'curriculum and instruction is 
that assignment in which the incumbent employee is considered 
a districtwide specialist in curriculum and instruction and is 
engaged in, responsible for, or performing duties such as: 

...Coordination or conduct of instructional supervision 
•..Design and development of curriculum, learning materials 

and innovative educational processes and conduct of 

experimental programs. 
...Direction or conduct of basic or applied educational 

research. 

The duties performed by Appellant, which are set forth in Finding of 
Fact No. 4, fall squarely within the defined functions. This conclusion 
is further strengthened by a letter sent to the Appellant from the 
district's superintendent informing the Appellant of his appointment, in 
which it was stated that "...you will be eligible for all of the benefits 
provided by the District for its administrative and supervisory employees. 
(Emphasis supplied.) 

An individual who is qualified to be a professional employee and is 
functioning as a professional employee is a professional employee. 
Assigning that individual a local job title, "director," rather than 
"supervisor," doed not relieve the board of its duties to. a professional 
employee under the School Code. A' rose by any other name would smell as 
sweet. A "r'.upervisor" by any other name is entitled to the same rights. 

Likewise, it must be noted that the Appellant was employed by the 
district for a period in excess of two years, receiving a satisfactory 
rating after his first year, and receiving no rating after his second 
year. Pursuant to Section 1108 of the School Code, 24 P.S. Sll-1108, 



Appellant argues that he was entitled to a regular contract of employment 

after his two years of service. Ellas v. Board of School Directors , 421 

Pa. 260, 218 A. 2d 738 (1966); Young v. Littles totm Area School District 

24 Pa. Commit. Ct. 621, 358 A. 2d 120 (1976). Assuming that Appellant was 

a professional employee prior to holding this position, he was entitled 

to the contract in January, 1976. One does not need to reacquire tenure 

in each category of Section 1101. 

Having established the Appellant's professional employee status, 

the district's action in dismissing the Appellant must be reviewed. The 

position of Director of Curriculum and Instruction was eliminated by the 

Board of School Directors, and the Appellant's employment was Subsequently 

terminated. Appellant was not provided with notice of the reasons for 

his dismissal, nor was a hearing provided for before the School Board. 

These actions were in violation of Section 1127 of the School Code, 24 

P.S. $11-1127, which provides that professional employees are entitled 

to both the aforementioned notice and hearing. 

Before any professional employee having attained a status of 
permanent tenure is dismissed by the board of school directors, 
such board of school directors shall furnish such professional 
employee with a detailed written statement of the charges upon 
which his or her proposed dismissal is based and shall conduct 
a hearing. 

We therefore find that Appellant should have been provided with notice 
and a hearing prior to his dismissal. 

The reason for the Appellant's dismissal, the elimination of the 
position of Director of Curriculum and Instruction by the School Board, 
is not proper for the termination of the Appellant's employment. In 
Charleroi Area School District v. Commonwealth of Education, Secretary 
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of Education , 18 Pa. Commw. ^t. 121, 334 A. 2d 785 (1975), the district 

terminated the position of sphool psychologist, and the psychologist was 

dismissed. The court held that the employment of a professional employee 

may not be terminated simply because the position he or she occupied 

was abolished. 

The law is clear that if proper procedures 
are followed, positions occupied by professional 
employees may be abolished. See Smith v. Darby 
School District, 388 Pa. 301, 130 A. 2d 661 (1957). 
Nevertheless, "tsipinatlng" the position does not 
of itself terminate the professional employee's 
appointment. The minimi:m to which she is entitled 
is suspension and after the relevant facts have been 
determined, she may have rights that would entitle 
her to be retained in another capacity r 

Id. at 787. 

We find that the Bethel Park School District likewise may not 
terminate Appellant's employment simply by abolishing the position in 
which he was employed. Therefore, we find the district's action also 
to be in violation of Section 1122 of the School Code, 24 P.S. §11-1122, 
which states the only valid causes for dismissal of a professional 
employee. 

The only valid causes for termination of a contract 
heretofore or hereafter entered into with a pro- 
fessional employee shall be immorality, incompetency, 
intemperance, cruelty, persistent negligence, ittental 
derangement, advocation of or participating in 
un-American or subversive doctrines, persistent and 
willful violation of the school laws of this Common- 
wealth on the part of the professional employee.... 
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There Is no provision for the termination of employment which Is 
predicated upon the elimination of a position vlthln the district 
which is occupied by a professional employee. 
Accordingly, we make the following: 
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ORDER 

AND NOW, this 6th day of November, 1980, it Is hereby 
ordered and decreed that the appeal of Howard H. Moon be and hereby 
is sustained and that the board of school directors of the Bethel 
Park School District reinstate him without loss of pay. 




Robert G. Scanlon 
^Secretary of Education 
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COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF EDUCATION 



JOSEFff ALLEN RAYMOND, 



Appellant 



V. 



Teacher Tenure Appeal 
No. 38-78 



WESTERN WAYNE SCHOOL DISTRICT, 

Appellee 



OPINION 



Joseph Allen Raymond, Appellant herein,^ has appealed from a decision 
of the Western Wayne School District dismissing him as a professional 
employee on the grounds of immorality^ 



1. Appellant, Joseph Allen Raymond, was first employed as a 
temporary professional employee for the Western Wayne School District in 
September of 1975. 



2. Appellant completed two years of satisfactory service in the j 
school district in June of 1977 thereby .attaining the status of professional 
employee. 

3. On the night of September 25, 1978, Appellant alleges he 



Appellant further alleges while walking he believed he was being chased 
by a bear and attempted to seek aid at a trailer home. He testified 
that when the occupants of the trailer detected his presence at their 
bedroom window Appellant fled. (N.T. November 30, 67-69.) 

41 On September 26, 197S, Appellant went to the principal's 
office to inform him of the events of the previous evening; Appellant 



FINDINGS OF FACT 





truck to take an evening walk. (N.T. November 30, 57-74). 
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expressed concerR that formal charges would be brought against him. 
(N.T. Novemfer 30, p. 75-78). 

5. On September 26, 1978, Appellant wac arrested and charged with 
a violation of the Criminal Statutes for looking in the window of a 
trailer occupied by other parties late at night. 

6. Appellant and Appellee concur that the Superintendent of 
Schools, decided to await the outcome of, the criminal proceedings before 

determining whethei" or not to take disciplinary action against the 

^ 'i J* 

Appellant. 

7. On October 17, 1978, at a hearing before the district magistrate, 
the criminal charges against the Appellant were dropped^ A representative 
of the Superintendent attended that hearing. 

8. On October 18,,. 1978, Appellant was suspended without pay, 
pending a dismissal hearing for charges of immorality, 

9. On November 16, 1978, Appellant received a certified letter 
from the Superintendent charging him with Immorality, specifically with 
voyeurism, and notifying the Appellant of the datp of his dismissal 

hearing.' ._ ^ - 

10. On November 30, 1978 Appella^thad a dismissal hearing before 
the Board of School Directors of the Western Wayne School District. 

11. On December 4, 1978, at a Board of School Director's meeting, 
th3 Board voted to dismiss Appellant on the grounds of immorality. 

12. On December 5, 1978, the Board of School Directors notified 
Appellant that he had been dismissed for" immorality; termination was 
effective October 15, 1978. 

13. On December 19, 1978, the Secretary of Education received a' 
Petition for Appeal on behalf of the Appellant. 
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14. On February 26, 1979 » W hearing was held before a hearing 
examiner representing the Department of Education. 

discIjssion 



Having reviewed the decision of the Board and. a record of the 
hearing before the Board, and having heard argument on behalf of the 
Appellant and the school district, 1^ Is our conclusion that the cbiarges 
against the Appellant are supported substarttlal evidence. We uphold 
the decision of the Board dismissing Joseph Allen Raymond for Immorality. 

Appellant first offers the argum^t^hat the Superintendent's 
decision to await the outcome .of the^ cirlmlnal proceeding was an assurance 
that if the criminal charges were dropped, no further action would be 
taken by the School District. The Secretary of Education finds that th^ 

Superintendent's decision to await the 0|Utcome of the' criminal proceedings 

!■ 

before deciding whether or not to take disciplinary action agaiiist Mr» 

Raymond did not ensure that a dismiss^J^^ction would not ensue if the 

. * \ 

criminal charges against him were dropped. 

I - ' ^ 

A criminal cpnviction need not ocxiuif to constitute a finding of 

immorality within the meaning of Section |ll22 of the School Code, 24 

P.S. 511-1122 nor does the fact that a criminal charge was made and 

i 

subsequently dropped preclude such a determination. The standards for 
evidence of culpability and the burden of proof In criminal proceeding6 
are different than the standards used in civil and/or administrative 
proceedings. The fact that the criminal charges against Mr. Raymond may 
have been dropped due to lack of sufficient evidence does not affect the 
finding by the Board, in its administrative hearing, that substantial 
evidence existed for dismissal of a' prof essional eotplQyee cn grounds of 
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Immorality. , . 

• ' V 

It was within the purview of the Superliitendent to send a representative 
of the school district to the ftaglsttateU hearing In order to gain ^ 
InforitiatlQn necessary to^determine If there was substantial evidence 
^pertaining >jo, this incident to^sustaln. 9 petition for dli^missel of Mr. 
Ray^nd on the grounds of immorality. The *f act that the Magistrate 
dismissed , the criminal Miction did not preclude the Superintendent from 
. suspending Mr. Raymond pending a d^ismissal 'hearing- on a charge of Immorality, 

The major issue raised by tfie appellant in this ^ction^concerns / 
. whether or not;, the single incident which occurred on September 25, 1978 
^ constituted immorality so as to 'justify a dismi-ssal under Section 1122 
. of the School Code. In Hojosko v. Mt. Pleasatit Tovmship School District , 
" 335 Pa. 369,,'372, 6 ..2d".866, 868 cert, "ae nied, 308 U.S. 553 (1939), the 

' * • . * 

court def ined>i.mraorality as: 

I'' 

"••^ cdurse of conduct that offends the moralij 
of the community and is a bad example to 
^ ^ the youth whose ideals a teacher is supposed 
* ^ ' to foster and elevate." 

1- 

The courts have held that a single incident of sufficient severity 
/>^pports the dismissal of a professional employee. Landi v. West Chester 



Area School District s 23 Pa.Commw.Gt. S86, 353 A. 2d 895 (1976). The 
fact that the^ncident and behavior in question occurred outside the^ 
classroom does riot preclude the Board from dismissing Appellant if the 

I^Jciiii %icLci.aiiuc6^ conduct COilbLXLULli:u~iuu7tv^^ — 

between the ;prof essional employee's immoral behavior and his ability to 

teac^^need be established once a determination of immorality is reached: 

^ [s]uch a finding is all that is necessary 
( to deprive a teacher of the privilege of 
teaching children on the grounds that his 
corduct offended the moral standards of 
th^^ :ommunlty and set a bad example to the 
yot'tit under his charge. 
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Penn-Delco School District v, Urso , 33 Pa.Commw.Ct. 501, , 382 A. 2d 

162, 168 (1978). The courts have further stated that a finding of a 
school board that a professional employee is guilty of offending moral 
standards of the connnunity will not be disturbed on appeal when supported 
by substantial evidence ► Baker v. School District of the City of Allen town . 
29 Ca.Commw.Ct. 453, 371 A. 2d 1028 (1977). 

Appellant contends that the evidence introduced at the hearing was 
not substantias and that the decision to dismiss him should be overturned. 
The standard used to determine if evidence is sufficient is the substantial 
evidence rule cited by the court in Landi v. West Chester Area School 

District . 23 Pa.Comraw.Ct. 586, , 353 A. 2d 895, 897 (1976). This 

rule: 

...should be construed to confer finality upon 
an administrative decision on the facts when, 
upon an examination of the entire record, he 
jevidence, including inferences therefrom, is 
found to be such that a reasonable man, acting 
re;;?sonably, might have reachea the decision; 
but, on the other hand, if a reasonable 
man, acting reasonably, could not have 
reached the decision from the evidence and 
its infesfttices then the decision is not 
supported by substantial evidence and should 
be set aside. (Citations omitted) (Emphasis 
in original). 

Our careful review of the record, convinces us that a reasonable 
man acting reasonably might have reached the decXwlon nade by the Board 
of School Directors. The evidence, which consisted of testimony of 
the two occupants in the trailer arid the testimoay of the Appellant, was 
basically undisputed as to the facts involved in this incident. What is 
In dispute the purpose or intent of the Appellant^ as he stood on the 
cinderblock and looked in the bedr^tfm irf.ndow of the trailer. In determining 
which version to accept In a situation where the witness's testimony Is 



In conflict with the professional employee's testimony, the court has 



held: 

that there Is sufficient evidence to 
justify a school board's decision to dismiss 
a professional employee where the record 
shows the board chose to accept the student's 
version. . .rather than tKe teacher's version. 

Wissahickon School District v. McKown , 42 Pa.Commw.Ct. 169, 400 A. 2d 

899, 901 (1979). The court in the McKown decision quotes Penn-Delco v. Ur 

33 Pa.Commw.Ct. 501, 511, 382 A. 2d 162, 167 (1978) stating that: 

the board as the factfinder with respect 
to these two incidents, and the only 
tribunal having the opportunity to hear 
first-hand the testimony of both students 
and Respondent, resolved the issue of 
credibility against th^i Respondent . 

The Appellant in this case was dismissed for Immorality after a 

hearing in which his conduct on the night in question was described by 

himself and two witnesses. The Secretary recognizes that the case law 

is not clear as to whether the Secretary must sustain a dismissal for 

immorality if it is supported by substantial evidence based on the 

Board's judgment of the credibility of witnesses. In McKown , the court 

held that that the Secretary of Education cannot review the Board of 

S Director's determination of the credibility of the witnesses: 

We agree with the Secretary that a careful ^ 
review of all the testimony ... could raise 
questions. about (a witness's) credibility, 
even in the Secretary's words, rising to 
the level of "reasonable doubt." We do 
not bel^f^eve, however, that it was within 
the Secretary's power to substitute her 
judgment regarding the credibility o£ 
this witness for that of the Board • 

McKown , supra, at 900. 

Yet, in Grant v. Board of School Directors of the Centennial School 

District , 43 Pa.Commw.Ct. 556, 403 A. 2d 157, 159 (1979) the court 
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stated that: 



The provision in sum establishes the 
Secretary of Education as the ultimate 
factfinder in cases of this nature and 
with this status goes the power to determine 
the credibility of witnesses, the weight 
of their testimony and the inferences to be 
drawn therefrom. 



Hence, it is not clear whether the Secretary on appeal must sustain 
a dismissal if supported by substantial evidence relying on the Board *s 
judgment of the credibility of witnesses (Penn-Delco ) , or become the 
ultimate fact finder and judge of credibility, (Grant) . However, using 
either standard of review, we hold that the determination of the Board 
of School Directors in the instant case must stand. 

The instant case is controlled by the re»;»oning articulated in 
Penn-Delco and McKown. Although there were no formal findings of fact 
by the Board, the directors did vote that the charges and complaints 
against Mr. Raymond were sustained and the testimony substantiated them* 
Under the McKown standard of review it was within the discretion of the 
Board to listen to the testimony and determine if the Appellant, while 
allegedly fleeing from a bear, stood on a clnderblock and peered In a 
bedroom window in an attempt to get assistance and protect himself, or 
If he was comirltting an immoral act by using a clnderblock to gain 
elevation to look in the bedroom window of a trailer In order to observe 
the occupants engaged in intimate relations. 

Under the Penn-Delco scope of review it is also within the discre.tion 
of the Bpard to decide what weight, if any, to grant the testimony of 
the five witnesses the Appellant called on his behalf. The testimony of 
these witnesses was similar in nature; each person spoke of the Appellant's 
good lAoral character. In McKown , supra, where fellow teachers testified 
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that the preparation room In which that appellant allegedly engaged In 
Immoral acts with a student was frequently used by many persons, thus 
making it difficult to consider the rootn private^ enough for the alleged 
acts, the court found that this testimony "only established that the 
room was used daily, but not that it was used at the time the alleged 
act occurred." McKovn supra, at 901. -Similarly, it was within this 
Board's /discretion to decide that the character testimony offered on 
behalf of the Appellant merely proved that the five witnesses had never 
heard anything immoral or disreputable about Mr. Raymond, rather than to 
find this testimony proved him to be innocent of the specific conduct 
with which he was charged. 

It is apparent in view of the entire record that the Board chose to 
believe Scott and Terry Leet, who testified as to Mr. Raymond's immoral 
conduct, rather than Mr. Raymond's testimony, or that of his five character 
witnesses. Ti^e Leet's testimony, coupled with Mr. Raymond's Inability 
to offer a credible explanation for why he was standing on a cinderblock 
outside the Leets' bedroom window, constituted s^jbstantial evidence. 

Even if the standard of review articulated by the Commonwealth 
Court in Grant , supra, is to be used, in light of a review of the entire 
transcript of the proceedings, the Secretary of Education must agree 
with the Board that the testimony of the Leets is more credible than Mr. 
Raymond's explanation. His assertion that he picked up a cinderblock 
and walked back around the trailer in order to stand on the block and 
ask assistance from the occupants Inside to defend himself from a bear 
chasing him is difficult to believe. Given the two eyewitness accounts 
of Mr. Raymond's conduct from persons with no apparent reason to fabricate, 
the weight of credible testimony supports Mr. Raymond's dismissal for 
linmorality* 

Accordingly, we make the following: 

o " , 
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ORDER 



AND NOW, this 30th day of September ,1980 It is hereby ordered 
and decreed that the appeal of Joseph Allen Raymond of the Western Wayne 
School District, Wayne County, Pennsylvania is hereby dismissed. 




Robert G. Scanlon 
Secretary of Education 
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IN THE OFFICE OF THE SECRETARY OF EDUCATION 
COMMONWEALTH OF PENNSYLVANIA 



BARBARA C. BECK, 

Appellant 



V. 



YORK CITY SCHOOL DISTRICT, 
Appellee 



Teacher Tenure Appeal 
No. 39-78 



OPINION 



Barbara C. Beck, Appellant herein, has appealed the November 1, 1978 
action of the York City School District dismissing her as a professional 
employee. For reasons stated below the above-referenced appeal is 
dismissed. 

FINDINGS OF FACTS 

1. Barbara C. Beck, Appellant herein, is a professional employee who 
was employed by the York City School District at the time of the 
actions herein contested. (Appellant's Petition, Paragraph #2, 
hereinafter referred to A. P. #) 

2. On November 1, 1978 the York City School District voted to dismiss 
Appellant. (A. P. #17) 

3. On December 2, 1978 the petitioner received notice of the decision 
of the school district by certified mail. (A. P. #19) 

4. On December 29, 1978, on appeal was filed with the Office of the 
Secretary of Education pursuant to Section 1131 of the Public School 
Code, 24 PS. §11-1131. 

5. By letter dated January 11, 1979, the Appellant's counsel, Thomas W. 
Scott, requested a continuance of a hearing scheduled before the 
Secretary of Education in Appellant's appeal pending resolution of a 
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grievance process which had been instituted by Appellant regarding 
the same facts at issue in this appeal. 

6. The School District of the City of York requested that the 
continuance not be granted. 

7. The Secretary of Education granted the continuance requested by 
Appellant noting that action would not be taken by the Secretary 
pending the action taken before the PLRB. 

8. Having had no contact from the attorney for either party, Linda J. 
Wells, Counsel for the Secretary of Education, contacted Thomas 
Scott on January 2, 1980 regarding the appeal in question. 

9. In response to the conversation noted in Finding of Fact No. 8 
above, Mr. Scott, by letter dated March 18, 1980, wrote to the 
Pennsylvania Labor Relations Board requesting an expeditious 
decision in the case pending before them in this matter. 

10. On October 21, 1980, Pennsylvania Labor Relations Board issued a 
final order in the matter of PLRB v. School District of the City of 
York (Barbara Beck), case No. PERA-C-12, 239-C. 

11. Following the final order referenced above, the Secretary of 
Education has had no contact from either party regarding the appeal 
in question. 

DISCUSSION 

Section 1131 of the Public School Code gives the Secretary of 
Eduction jurisdiction over appeals by professional employees con.^idering 
themselves aggrieved by action of the local school district board of 
directors. In the instant case, as indicated by the Findings of Fact, 
Appellant herein chose to simultaneously pursue a grievance procedure as 
well as an appeal to the Secretary of Education. At the request of 



Appellant, the Secretary of Education granted a continuance pending the 
outcome of the action filed before the Public Employees Relation Board. 

The decision of the Public Employees Relations Board was reached on 
October 21 ^ 1980. Since that time (one year and two months) no action 
has been taken by either party to this appeal to pursue the matter filed 
herein with the Secretary of Education. The inaction- of Appellant is 
sufficient cause to dismiss her appeal before the Secretary. 

Accordingly, we make the following: 
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ORDER 



AND NOW, this 5th day of February, 1982, it is Ordered and Decreed 
that the appeal of Barbara C. Beck be dismissed. 




Robert G« Scanlon 
Secretary of Education 
Commonwealth of Pennsylvania 
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IN THE OFFICE OF THE SECRETARY OF EDUCATION 
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ERIC 



DAVID M. BENDL, 

Appellant 



V. 



BOARD OF SCHOOL DIRECTORS 
OF THE GREATER LATROBE 
SCHOOL DISTRICT, 

Appellee 



Teacher Tenure Appeal 
No, 1-79 



OPINION 



David M. Bendl, Appellant herein, has appealed from the decision of 
the Greater Latrobe School District dismissing him as a professional 
employee on the ground of immorality. 

FINDINGS OF FACT 

1. The Appellant, David M. Bendl, is a professional employee. As 
of the 1977" 78 school year, he had been employed by the Greater Latrobe 
School District for a peiricd of five years. He is single and twenty- 
seven years old. 

2. During the 1977-78 school year Appellant was employed as a 
seventh grade social studies teacher at the Greater Latrobe Area School 
District Middle School which houses the sixth and seventh grades. With 
students who are generally twelve and thirteen years old. 

3. During the 1977-78 school year, Felicia C. was a seventh grade 
student at the Middle School. She was twelve years old during most* of 
the school year, becoming thirteen on April 10, 1978. Although Felicia 
had classes in the Middle School building in which Appellant taught, she 
was tic a student in any of his classes. 
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A. In late October 1977, Felicia C. waa aaaigned to a detention 
room for one hour a day for three conaecutive daya. Appellant waa the 
aaaigned teacher in charge of the detention room. 

5. During the period of detention, converaation occurred between 
the Appellant and Felicia C. The Appellant aaked Felicia to join the 
color guard > an activity for which he waa the faculty aponaor. The 
Appellant later infonned the School Adminiatration that he believed 
Felicia waa an attractive girl and that, **I caught her eye and ahe 
caught mine" at the time of the dr ^tion. There waa, however, no 
"catching of eyea" aa far as Felicia waa concerned. 

6. On two occasiona, one during the cc weraation regarding the 
color guard and the other Immediately following one of the dc ^ntion 
periods, the Appellant aaked Felicia to call him. He told the Adminiatration, 
"I knew ahe liked me and I did ask her to call me." 

7. In November 1977, approximately two w^eks After the detention 
periods, at the end of a school day Felicia C. got off of the achool bua 
at the bus stop near her home. In the driveway of her houae she aaw an 
unfamiliar automobile which pulled out of the driveway, drove down to 
where ahe waa walking, and stopped ne; t to her. Felicia recognized the 
driver to be the Appellant, whom ahe hiad never aeen in the area before. 
The Appellant engaged her in brief converaation and aaked her where ahe 
lived. The conversation laated about three minutea and ended when, | 
Felicia 'a younger brother approached the car* The Appellant aaid ^ooctt^ye, 
drove off, and Felicia ran into her house to tell her utother what had 
happened. 

8. At the time of thia incident the Appellant lived in town four 
blocks from the Middle School. Felicia's home waa in a town approximately 
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five miles from the Middle School* There was no purpose connected with 
the Appellant's professional teaching duties which required him to be in 
Felicia's driveway or at her bus stop, nor had he ever before talked at 
a bus stop with other children In Felicia's general age group* 

9. On November 21, 1977, Stephen Balr, a guidance counselor at 
the Middle School, received & complaint from Felicia's parents regarding 
the driveway and bus stop in ident. He reported the matter to C. Richard 
Nichols who was then principal at the Middle School. 

10. On November 23, 1977, a meeting was held between Mr. Nichols 
and the Appellant. The Appellant was made aware that Felicia's parents 
were upset over the incident* Mr* Nichols instructed the Appellant not 
to drive to Felicia's home, never to bother her or speak to her again, 
and that should a simlliar incident reoccur he would refer the matter to 
the Board of School Director* The Appellant offered no erplanation for 
going to Felicia's home other than that he had wanted to sp^ ik to her. 
He agreed not to talk to Felicia, not to go near hor home, and to stay 
away from her; - 

11. Despite his agreement and understanding with the School 
Administration, the Appellant initiated and carried on more than a dozen 
conversations with Felicia beginning in March 1978* The conversations 
became regular^ occurring near the Appellant's assigned classroom or in 
the stairwell adjacent to his room and generally when no one else was 
nearby* The Appellant usually entered the stairwell after Felicia was 
already there. Felicia dl^c^ not initiate or encourage the Appellant to 



Initiate these conversations. 

12. During one of the conversations the Appellant ^said to Felicia: 
"Do you know if I get caught talking to you I'd lose my job?" 
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13. In late March 1978, the Appellant followed Felicia up the 
steps in the stairwc^-Li and spoke with her privately, remarking that she 
was the sexiest girl in the school. 

14. The Appellant'^ recollection of the conversaticn is that he 
said, "I think you're the sexiest Irl I have ever met." 

15. Felicia's recollection of this conversation was that the 
Appellant told her she was "the prettiest and sexiest girl in the school, 
and someday it might get co be more than that" and that "he had hoped 
that it would be more than that." 

16. The recollection of Thomas Kissell, Superintendent of Schools, 
and of Mr. Ernest Covert, Principal of the Middle School, is that the 
Appeliarit stairjd to them in a meeting of April 7, 1978, that he said to 
Felicia "I want you to know that yo^x're the sexiest girl I ever met. I 
mean this as a compliment now, and I hope that someday we could be more 
than jus*: friends." "I knew the girl liked me. I wanted her to know 
that I liked her, and sometime down the way, five years from now, maybe 
something would work out. These are the kinds of things that I'd like 
to talk to her about, not necessarily sex at this time, but perhaps in 
the future." 

17. Sometime between the end of March and April 3, 1978, the 
Appellant again followed Felicia into the stairwell aud engaged her in 
another private conversation. He told her, "I love you and I do hot 
know what to do about it.'^ Kt the April 7, 1978 meeting with Mr. Kissell 
and Mr. Covert the Appellant admitted making the remarks to Felicia. 

18. The Appellant's remarks to Felici/j throughout late March and 
early April 1978 were made seriously ratb< t their; in a joking or kidding 
manner. Felicia recalls that he spoke slowly and that he looked and 
acted seriously when he spoke to her. 
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19, As a result of the Appellant's remarks to her, Felicia became 
scared^xShe felt the Appellant's behavior was "weird" and a strange way 
for a i^acher to behave • She went home and told her mother • 

20, Shortly thereafter Felicia had a dream or nightmare in which 
'^he was being chased by the Appellant. She was extremely upset and 

raid to go to school becau9e she did not know what the Appellant was 
going to do. 

21. On April 4, 1978, a student in one of the Appellant's classes 
asked him if it vas true that he liked Felicia C. The Appellant took 
the stude^-iL into the hallway and interrogated him about the origin of 
the taunt. When the student informed him that two girls had told him 
that the Appei. .nt liked Felicia, -the Appellant talked to the girls and 
told them that he considered Felicia Just a friend. On April 5, 1978, 
the Appellant was again taupted by one of his st dents about liking or 
loving Felicia. 

22. On April 1978, because she was upset about the Appellant's 
behavior and at her mother's insistence, Felicia was absent from school. 
The Appellant was sufficiently upset about Felicia's one day absence 
that he purchased a newspaper to see if she was in the hospital. 

. '23. On April 6, 1978, the parents of Fiiicia C. called Stephen 
Bair, the school counselor. The parents regtsLtred strong complaints 
about the. Appellant's conduct during tht? prior '^eek, including his 
profession of l^ve to their daughter. They clfrmanded a sieeting with the 
Supei iteiiSent in light of ^the events of r.h3 prior fall, the complaint 
they had lodged with iihe school personnel, and the warning which had 
been given the A:p^liant. The Superintendent held & conference with the 
parents che naxr cry, April 7, 1978. 

24. On April 7, 197 superintendent Kissell and Principal Covert 

also met with the Appellant. At thtt meeting he admitted making mrny of 
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the rec^arks to Felicia C* which had been attributed to him. (See Findings 
of Fact Mo8» 6, 13, 14) Regarding hl/f»: agreemenr with the School Administration 
the prior fall| the Appellant saldy '\ « .1 was not supposed to talk to 
her, but although I was not suppi'f/ftd fro, I ^-'^ rited to talk to her." 

25. On April 10, 1978, the Apf-r: again »net with the Supc:?rSrii:<irjC?£":it. 

Appellant gaye Mr. Klssell a handwrlt ^ ■ evaluation or char;*cter &T'/».lysi3 
in which he described himself as a quiet Inaivlduvii, sot&ewhx^i. withdrawn, . *, 
insecure^ nc^ self-confident, Icn^^ly at cimef^, and une^>iClbfiea irith self 

to the point of depression. He described how this affected bi;& at 

- - -■ 

school as "unsatisfied with lessons" and *''not sure of my is'bllitlee." 

«•.- * 

The Appellant stated that he "sought special relationship with Felicia." 

On a second sheet, the Appellant wrote serious questions with which he 

k 

was groping: 

"Whai: have I done to Felicia?" 
**What have I done to my family?" 
"What have I done to this school?" 
"Have I ruined my life?" 

"Will anyone believe that I was not after sex?" 

26. On April 20, 197b, the Board of School Directors of the Greater 
Latrobe School District sent a Statement of Charges and Notice of Hearing 
to the Appellant. ^ 

27. A dismissal hearing was conducted by the Boai on May 17, June 
12, August 28, and August 29, 1978* On January 24, 1979, both sides 
were given an opportunity to submit findings of fact and to offer oral 
argument* to the Board. 

28. On January 31, 1979, the Board voted unanimously to dismiss 
the Appellant on the grot, r^cl cf immorality • The Appellant received 
written notice of the dismissal on February 2, 1979. 
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29. On Februnry 6, 1979, the Appellant filed an Appeal from his 
dismi^isal with the Secretary of Education.. 

30, A hearing on the Appeal was held on March 21, 1979. 

DISCUSSION 

The Appellant's contract was terminated on grounds of immorality as 
set forth in Section 1122 of the Public School Code of 1949, Act of 
March 10, 1949, P.L. 30, as amended, 24 P.S. fll-1122. Having reviewed 
the entire record, we conclude that the charge is supported by substantial 
evidence and that the procedural requirements of che School Cod* "or the 
dismissal of a prof es,sional employee have been satisfied. Accordingly, 
Wter. iLust dismiss the Appeal and uphold the School Board's action dismissing 
the Appellant. 

ImiLorality, as the term is used In Section 1122 of the School Code, 
was judicially defined by the Supreme Court of Pennsylvania as "a course 
of conduct as offends the morals of the community and is a bad example 
to the youth whose ideals a teacher is supposed to foster and elevate.." 
Horosko V. Mount Pleasant Townsh p School District , 335 Pa. 369, 372, 
6 A. 2d 866, 868 (1939). See iso Appeal of Flanner y, 406 Pa. 515, 178 
A. 2d 751 (196-;, The Court in Horosko stated that to be considered 
immoral conduct need not pertain exclu&iv / to sexual misconduct but 
may constitute social misconduct of almost any nature. The teacher 
dismissed in Horosko was married to the proprietor of a restaurant in 
which beer was sold and a pinball and slot machine were maln^.ained. The 
teacher ten^^^d bar and gambled with customers in the presence of school 
children who were pupils she tutored. Her dismissal for immorality was 
upheld by the Supreme Covrt of Pennsylvania. 
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A comprehensive discussion of imoorality under the School Code is 
providcac^, ' i Penn-Delco School District v> Thomas Urso , 33 Pa. Commw. Ct. 
501, 3 > k.2d 162 (1978). In that decision, despite warnings by school 
aii-- r*. strators a teacher had conversations with two female students 
during which he offered to spank the students. The students believed 
that ^he offer had cual connotations and, although the teacher denied 
any sexual overtonav, *f :i ::eacher was dismissed by the Board on thic 
ground of immorality, t-- Ccmzfionwaalth "Court , upholding the Board *3 
decision, reiterated the definition of Immorality in the Horosko decision 
and v<>nt on to state that: 



^i8cr«3sion sexual subjects is a matter of particular 
sensitivity in society in general and when sucK discussion 
becomes a part of a course of conduct by< an individual such 
conduct may be perceived by others as either amoral or immoral. 
When such matters are discussed with school age children, 
society, and particularly the parents of such children, become 
more acutely concerned both because such discussions can cause 
psychological harm and because children may view such conduct 
as a desirable examplfr to follow. Where teachers (Italics) 
engage in such discussions with children the problem is 
exacerbated because oi the significant influence teachers* 
exert over the intellectual, moral, and psychological development 
of children. Where a teacher engages in such discussions 
outside the context of a classroom or a pedagogical setting, a 
cchool board, viewing these actions against the moral standards 
of the community, might will conclude that such conduct 
exceeds the bounds of propriety and fails to give students the 
proper guidance as to morals and standards of conduct which 
teach^'^rs should foster and encourage in their students. Such 
a finding Is all that is necessary to deprive a teacher of the 
privilege of teaching children on the grounds that his cond:-*ct 
offended the moral standards of the community and set a bad 
example to the youth under h:*s charge. Urso , supra at 167, 
168. 

Over the years many circumstances have been judicially determined 
to constitute immorality under the School Code. See cases such as 
Batrus' Appeal . 148 ?a. Super. Ct. 587, 26 A. 2d 121 (1942) (a teachsir 
made false statements on a malt liquor license application to the Liquor 
Control Board); Flannery Appeal , 406 Pa. 515, 178 A. 2d 751 (1?^ <a 
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teacher misappropriated school funds which he adn^nlstered) ; Baker v. School 
District of Allentovn , 29 Pa. Commw. Ct, 453, 371 A. 2d 1028 (1977) (a 
teacher entered a plea of nolo contendere to a federal gambling charge) ; 
Bovino v> Indiana Area School District , 32 Pa, Comniw. Ct, 105, 377 A,2d 
1284 (1977) (a teacher called a student a slut and a prostitute). 
Recently zhe Secretary of Education haS upheld dismissals on grounds of 
x.t:^oral±ty in Appe al of Glanclacomo , Teacher Tenure Appeal No, 304 
•'i977> (a taachex amplo^ i and ihen assaulted minors at his bar) and 
Ajp ^ y. .il of Car.n Teacher Tenuv Appeal No. 24-77 (1977) (an industrial 
arts r<^%cher: i*sed prci:aaij:y to some of his students). 

In light or our cixdc »Goion of the foregoing cases as well as the 
standard of review and quantity of evidence -discussed belot/p we find 
that the Appellant's behavior constitutes immorality under che School 
Code as judicially defined and interpreted. 

The standard of review in cases involving a charge of immorality 
has been most recently and comprehensively stated by the Commonwealth 
Court in Penn-Delco v> Urso , supra. In that declslcn the Court stated: 

A finding of the school board that a protesslonal employee as 
guilty of offending the moral standards of :he community by 
his actions ill not be disturbed on apy^al vhen supported by 
s ub s t an t lal evidence , Baker v* School l> ir:t let of City of 
' Allentown , 29 Pa, Commw. Ct, 453, 371 A.2d Tc' T (1977) . Such 
substantial evidence necessary to justify dli^missal is d :,nerTiiined 
by whether a reasonable man acting reasonably might have 
reached the same decision reached by the Bo^r rd, 7 and! 
v. West Chester Area School District , 23 Ft, Commw, Ct. 586, 
353 A. 2d 895(1976), Id. at 167, 

It is apparent in view of the entire record that the Eoard chose to 

accept the testimony of the School District's witnesti^es, including 

FelV ia, as to the substance and the meaning of what was said by the 

Appellant. Appellant disputes the interpretation given some of his 



statements, however, we note that Appellant does not dispute the substance 
of sasny of the statements nor does he dispute the testiittony regarding 
actions attributed to him* 

We must affirm the Board findings "unless constitutional rights 
were violated, there was an abuse of discretion, an error of law was 
coufiiicced, or a necessary finding of fact is unsupported by substantial 
evidence." Steffen v> Board of Directors of South Middletown Township 
School District , ZZ Pa. Comnw. Ct. 187, 377 A. 2d 1381 (1977); see also 
English v> North Eaat Board of Education , 22 Pa. Commw. Ct. 240, 3A8 
A*2d 494 (1975) • We tind no such violation of rights or error of law 
here* Nor can we say the Board lacked sufficient evidence to reach its 
conclusion or that a reasonable man acting reasonably could not have 
reached the same decision as the School Board. 

lie evidence shows that the Appellant, a single, twenty-seven year 
old teacher, developed an unusual infatuation with a twelve year old 
female student which extended over a period of many months. The Appellant 
asked the student to call him, drove to her house for no legitimate 
school-related purpose, and sought her out during the school day for 
conver. ations in a somi-private stairwell near his classroom. He initiated 
and conducted these conversations despite an earlier warning from the 
School Administration, his awareness of the parents* concern* and his 
understanding of the possible consequences of his persistence. The 
final incidents which precipitated the charges involved the Appellant *s 
statements to the student that he found her sexy and that he loved her 
and did not know what to do about it. The record reveals that these 
remarks left the student confused and upset by what she perceived as 
strange behavior for a teacher. The record discloses no substantial 
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dispute as to Che comnents made bv the Appellant Co Che scudenc excepc 
as Co Che conCexC In which Chey were made and the Interpretacion Chey 
should be given. 

Ac his hearing, Che Appellant stated Chac he was aware ChaC cwelve- 
year old sCudenCs are Impressionable and likely Co look Co ceachers for 
guidance and, example. He also scaced chac he had received cralnlng and 
InsCrucCion in seCClng Che highest moral example young students. He 
testified that the student wa$ infatuated and flirtatious with him — a 
conclusion which the Board rejected. Appellant stated that vmder such 
circumstances his role as a teacher would require extreme restraint. 
How^^ver, rather than exercising such restraint and discouraging the 
student, informing his superiors, contacting the parents, or taking any 
cchar 4ipproprlate, constructive professional action, the record indicates 
that the Appellant, no matter how naive or well-rintentioned, took measures 
which he knew encouraged the situation and provided an unfortunate 
example to a twelve year old girl ''whose ideals a teacher is supposed to 
foster and elevate." Horosko supra at 372. 

In Appeal of Carmichael , Teacher Tenure Appeal No. 174 (1968) we 
stated: a. 

The dismissal action taken by the Board will no doubt affect 
the teacher in securing new employment in his chosen field of 
endeavor, but they evidently took into consideration its 
effect on the young students who were subjected to the Appellant 
misbehavior, and this was entitled to priority. 

It is beyond dispute that the teaching profession imposes certain moral 

and ethical standards upon those who teach because of the critical 

influence the teacher exercises over his students. The courts of this 

Commonwealth have on occasion referred to the high standards and expectationa 

the community imposes on those who teach: 

e9 



It has always been the recognized duty of the teacher to 
conduct himself In such a way as to coizBDand the respect and 
good will of the coooiunlty, though one result of a teacher's 
vocation siay be to deprive him of the same freedom of action 
enjoyed by persons In other vocations. Educators have always 
regarded the example set by the teacher as of great Importance r» 
particularly in the education of the children In the lower 
grades , (emphasis added) Horosko, suk^^£ at 371. 

A teacher exert? coaslderable Influence in molding the social 
and moral outlook of his student by his own precept , deporcment, 
and example. With respect to such moral formation, the role 
of the teacher may not be minimized. He is the chief creator 
of the student's educational environment and the main source 
of his inspiration. Appeal of Edwards , 57 Luz. L. Reg. 105, 
112 (1967) quoted in Appeal of Baker , Teacher Tenure Appeal 
No. 279 (1976). 



We cannot find that the Board acted unreasonably in concli^^ding that 
the Appellant's words, deportment, and example offended the comi^unity 
and set a bad example to the youth whose ideals his behavior should 
foster and elevate. Based upon our court's definition of immorality, 
our standard of review, and the evidence in the record, we conclude that 
a reasonable man acting reasonably could well have reached the same 
decision as that reached by the Board in dismissing the Appellant on 
grounds of imciorallty^ 

The Appellant also alleges a violation of Section 1130 of the 
School Code which provides that a decision of a school board discharging 
a professional employee shall be rendered in writing to the employee 
within ten days of the conclusion of the hearing. In this case testimony 
was concluded on August 29, 1978, but xiaa not transcribed, and therefore 
unavailable for review, until late October, 1978. On January 24, 1979, 
the Board convened to u^*ar final oral argument and to receive requested 
findings of fact and conclusions of law based upon the record. On 
January 31, 1979, the Boa.d voted to dismiss the Appellant. 
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There is an indication in the record that the Appellant nay have 
stipulated with the Appellee that Section 1130 of the School Code is not 
mandatory, and, in addition, that the Appellant waived Section 1130 of 

♦ 

the School Code, however, we need not decide whether this occurred to 
dispose of this issue. We have held that the hearing process is concluded < 
when a decision is voted by the Board. Appeal of Gob la , Teacher Tenure 
Appeal No. (1979); Appeal of Brown , Teacher Tenure Appeal No. 267 

(1976). Wti do not endorse a delay of five months between the conclusion 
of actual testimony and the Board's vote. Here, however, there appears 
to be some justification for part of the delay. Notes of testimony were 
not transcribed until two months after the conclusion of the testimony. 
Thereafter, time was required for each side to review the record thoroughly 
in order to prepare comprehensive briefs, including proposed findings of 
fact, and to prepare final argument to the F^ard. The Board voted its 
decision, thereby concluding the hearing process, on January 31, 1979 
and notice was sent to the Appellant on February 2, 1979. It is clear 
that the Board, therefore, complied with Section 1130. Even v-:re this 
not the case, we have held tha?* the provision requiring that notice be 
sent within ten days is directory and that failure to do so does not 
compel the reinstatement of a professional employee. Appeal of Gob la , 
supra.; Appeal of Mitchell , Teacher Tenure Appeal No. 28-77 (1977). 
Accordingly.^,^ make the following: 

ORDER 

AND NOW, this 25 day of July 1979, it is hereby Ordered and Decreed 
that the decision of the Board of School Directors of the Greater Latrobe 
School District disraissing David M. Bendl be and is hereby sustained. 

y ^< Robert G. Scanlon 

Secretary of Education 
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OPINION 

Douglas A. Behn, Appellant herein, appeals from the action of the 
Board of School Directors of the Bethel Park School District, dismicsing 
him as a professional employee on the grounds of persistent negligence 
and persistent and willful violation of the school lavs. 

FINDINGS OF F.^CT 

1. Appellant is a professional employee under Section 1101(1) the 
Public School Code, Act of March 10, 1949, P.L. 30, as amended (24 P.S. 
111-1101(1)) (hereinafter the School Code). He entered into a professional 
employee contract with the Bethel Park School District on June 28, 1971. 
He taught continuously in that school district since the opening of the 
1969-70 school term, first as a temporary professional employee and, ' 
beginning with the 1971-72 school year, as a prof essional' employee. 
taught inifii^lly at the Bethel Park Senior High School and later at the 
Park Avenue School (ninth grade) beginning with the 1975-76 school year 
and continuing until the date of his dismissal. 
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2. ' By a letter dated January 8, 1979, from Frank R. LaValle, 
Board secretary and director of business affairs of the Bethel Park 
School District, Appellant was notified that he was charged with per- 
sistent negligence and persistent and willful violation of the school 
laws for nine unautho^'izec and un excused absences; failure to prepare 
and use proper lesson plans; and repeated attempts to excuse unauthorized 
and unreported absences with uncorroborated and false information. By 
that letter. Appellant was infonc.ed that the Board had scheduled a hearing 
on the dismissal charges for January 18, 1979. 

3. At the tis-e, aace and place specified in the notice of hear- 
ing, five members of the aine member Board of the Bethel Park School 
District heard tertimony given before an attorney who was appointed 
hearing examinetr At the hearing, another attorney represented the 
school district and Appellant was represented by his own counsel. 

4. On February 5, 1979, at a special meeting of the Bo&rd, upon 
a roll call vote of the seven members present, the following resolution 
was unanimously adopted: 

That based upon the evidence presented at ithe formal 



hearing on January 18, 1979, It has been determined 
that Douglas A. Behn is guilty rf persistent negligence 
find persistent and wi ful violation of the school laws 
of the Commonwealth of Pennsylvania, and is therefore 
dismissed from his position as a professional employee 
for the Bethel Park School District pursuant to Section 
1122 of the Public School Code of 1949, as amended. 

The seven members of the Board voting in favor of the resolution included 

four members of the Board who were present at the hearing on January 18, 



5. By a letter dated Februaiy 7, 1979, the superintendent of the 
Bethel Park School District informed Appellant of his ^'ismissal. 




1979. 



6. On February 27, 1979, Appellant filed a Petition of Appeal 
with the Secretary of E4Qcatiou. 

7. The Secretary of Education scheduled a hearing for April 23, 
1979, which, by agreement of the parties, was continued until April 26, 
1979. On that date, counsel for Appellant informed an employee of the 
legal division of the Department of Education that Appellant wished to 
waive hin hearing. Appellant had authorized his counsel to wal^^e 
Appellant's right to a. heading. Counsel for Appellant further Inarmed 
the employee tr. c counsel for the Appellee also wished Its argument 

to be submitted on briefs. 

The record submitted contains the following facts : Appellant 
fa/ .<«r,u to report for his duties as a classroom teacher and further failed 
to follow the reporting procedures on the following dates: 

jll 

/ 

school at 9:40 A.M. to say that he had overslept and would not 
be reporting for duty that day; (E. 5^ N.T. 26)* . 

b. On January 21, 1972, Appellant telephoned the 
school at 9:15 A.M. to say that he would not be reporting for 
duty that day; (E. '6 and 7, N.T. 27) 

c. On February 13, 1975, Appellant failed to report 
for duty and, the administration did not become aware of his 
ab6ence"^ntJ.l 11:00 A.M.; his stated reason fbr this absence was 
oversleeping; (E. 8, 9, N.T. 46, 47) 

d. On June 13, 1975, Appellant reported for duty 
late at 10:05 A.M.; (E. 10, 11, N.T. 47, 48) ^ 

e. On October 9, 1975, Appellant telephoned the 
school at 8:50 A.M» to say that he was not reporting for duty 
that day; (E. 12, 13, N.T. 31, 32) 



a. On May 12, 1971. Appellant telephoned the schoC 
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*"E." indicates,*»^iblt; "N.T." indicates Notes of Testimony) 



f • On October 27, 1975, Appellant failed to report 
that he would be absent from duty that day. He later explained 
that his absence was due to illness, ke subsequently promised 
to obtain a physician' n statement which he never produced. The 
Teacher's Procedures Manual dees not require a physician's 
statement until after three consecutive dzys of absence. 
(E. 14, N.T. 32) 

g. On May 28, 1976, Appellant failed to report for 
duty and did not make anj' report of his cbsent . ' Intent to be 
absent. In his report of excused absence, he stated that he 
had been absent due to illness, but subsequently recanted and 
admitted that he had overslept. (£• 16, 17, 18, N.T. 33-36) 

h. On Sep*:ember 14, 1977, Appellant called the school 
-At9:00 A.M. to say that he would not be reporting for duty chat day. 

(E- 21, N.T. 49) 

i. On October 5, 1978, Appellant failed to report off 
and was absent from duty. (E. 24, N.T. 52) 

9. Following all the incidents cited in paragraph 8 above, 
Appellant was noti Adm:: listration that his conduct was 

in violation of ec, procedures, adversely affected the 

educational progian given his students, and was considered of 
serious enough magnitude to warrant; dismissal proceedings if the 
conduct was i*epeated. Appellant was also given the opportunity 
to discuss esc^i iricident with an r iministrator . (E. 5, 6, 7, 8, 9, 
10, 12, 14, 15, 17, 21, 24) 
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10. Appellant was docked one day's pay for each his 
absences on February 13, 1975, October 27, 1975, May 28, 1976, 
September 14, 1977 and one-half day for his tardiness on June 
13, 1975 (E. 8, 10, 11, 14, 15, 17, 18, 19, 21). 

11. The School District's administrative procedures in effect 
during the relevant period s3t forth a procedure for reporting 

an absence from work whereby the employee was to phone the school 
secretary by a designated hour to allow the school sufficient 
time to make ths necessary arrangements to employ a substitute 
teacher. Appellant was aware of the regulation regarding the 
reporting procedure for a teacher who would not be available for duty. 
The procedure was essentially the same for the high school and for the 
Park Avenue School during the period in which Appellant taught in those 
buildings. (E. 3, 4) 

12. Appellant maint^ and used lesson plans for some classes. 
The policy at the Bethel Park Senior High School and at th^' Park Avenue 
wTunior High School is that lesson plans are required but do not have to 
be submitted to the administration. (N.T. 37,75) 

13. Donald .'^icoll, the Principal of the Park Avenue School, 
observed Appellant's geometry cla53s on February 22, 1978. At the 
conference held to discuss that observation, the Principal requested to 
see Appellant's lesson plan book and was informed that Mr. Behn did not 
have lesson plans. (N.T. 56-57) 

14. By memorandum dated March 1, 1978, the Principal n tified 
Appellar^ that his failure Co maintain a lesson plan book violated 
the procedures manual for teachers. (E. 22) 



DISCUSSION 

I. 

In hi? Petition for Appeal and In his brief, Appellant laises two 
p. . eJ »ral issues. First. Appel3:»nt contends that the statement of 
charges datfed Januar-^^ 8, 1979, was signed by Frank L. LaValle, Board 
secretary and dirt r of busintiss affa-'.ra, and not signed by the presi- 
dent of the school board an;: attested to by the secretary as required 
under Section IK ^ of ^tht f^chool Code (24 P.S. $11-1127). The issue, 
therefore, is whether the absence of the signature of the president of 
the school board constitutes the denial of due process to the extent 
that the Secretary of Education should remand the matter for further 
proceedings before the school bo^rd. 

We corxlude that chis defect in following the procedures .^et forth 
under Section 1127 does not require a remand. In all other respects, 
the school board followed the procedures set forth under Section 1127. 
There is no sho\^ing in the record of any way in which this defect has 
prejudiced App^*llanr. He had statutorily adequate notice of the charges 
to be heard at ' v> hearfrig. At the hearing, he was ^ ^resented by his 
own counsel, he ha* sufficient opportunity to offer testimony and to 
cross-examine witnesses testifying against him. Thdj board retained an 
Independent hearing officer who prosecuted the case/against Appellant. 

The record is absent of any show:*.ng of even th^^^ppearance of 
prejudice to Appellant by this omission. A single, technical variation 
from Section 1127 of the Cout^ does' not necessarily constitute reversible 
error if there is sufficient compliance at.J the professional employee ia 
not prejudiced • Howe v. Board of School Directors of the Riverside 
Beaver County School District, Teacher Tenure Appeal No. 296-1976; 



" .-1^- 83 



See App eal o f Boa^ i of School Dlreclzors of Cass To«»nshlp ^ 151 Pa. 

Super. 543, .^0 A. 2d 628 (1943). 

Appellant's second procedural issue Involvi j r.ite r?quireni.:-..L under 
Section 1129 of the Code that two-thirds of the to;.iil members of the 
Board who have given a full, impartial and unbiased cousit:^*;r: tion of the 
record must vote affirmatively for dismissal. That Section provides as 
follows: 

Vote Required for Dismissals. After fully 
hearing the charges or complaints and hearing 
alJ itnesses produced by the beard anu the 
pe* against whom the charges ara pending, 
a*' ter full, impartial and unbiased con- 
8 1. '^n thereof, the board ol school 
d-i ecto<.o/ihall by a two-thirr!- vote of all 
the members,.: i.eof. to be ded by roll 

zcillf detei^j^ whether such ^ rges or com- 
plaints have beer sustained and whether the 
ovidonce substantiates such charges and 
complaints, and if so determinud shall dis- 
charge such professional employe. If less 
than two- thirds of all of the members of the 
board vote in favor of discharge, the pro- 
fessional employe shall be retained and the 
complaint 3hall be dismissed. 

Five members of the nine member Bethel Park Board of School Directors 

were present at the hearing on January 18, 1979. At t^^^ecial meeting 

of the Board, convened n February 5, 1979, a roll call of the members 

of the Board showed that seven members were present, four of whom had 

attended the hearing on Jahuary 18, 1979. At that meeting, the following 

resolution v;as introduced, seconded and passed by unanimous vote: 

That based upon the evidence presented at 
the formal hearing on January 18, 1979, it 
has been det rmined that Douglas A. Behn is 
guilty of persistent negligence and persis- \ 
tent ancf willful violation of the school laws 
of the Commonwealth of Pennsylvania, and is 
therefore dismissed from his position as a pro- 
fessional employe for the Bethel Park School 
District pursuant to Section 1122 of the 
Public School Code of .1949, as amended. 
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The Information coiu erning the names the seven Board members 
present at the hearing on February 5, 1979, together with a text of the 
resolution^ is contained in an affidavit dated May 24, 1979, sworn Lo by 
Frank R. LaValle and offered by the dchool district solicitor. That 
affidavit was made a part of the record. 

The Board had nine memh^rs. A quorum of the Board therefore was 

present at the hearing on January 18, 1979, and L-jo-thirds of all the 

members of the Board, in a vote recorded by roll call, affirmative!/ 

voted to dismiss the appellant. The resoluti j^n furthpt recited that the 

Board members voting at the meeting on February 5, I979> who not 

been present at the hearing on January 18, 1979, based their votes "upon 

the evidence presented at the formal hearing on J ruary 18, l',79." This 

it' consistent with Boeb: v. Board of Education of the School District 

of Pittsburgh , 30 Pa. Commw. Ct. A68, 373 A. 2d 1372 (1977). In that 

case, the Court held that a quorum of the schc 1 board should be present 

during the taking of ''testimony in a dismissal hearing but each board 

member does not have to listen to all the testimony to vote. 

The board also need not show on the record that all board members 

voting considered 'all the evidence presented. In Board of Public Edt cation 

of the School DisLiict of Pittsburgh v. Pyle , 37 Pa. Commw. Ct. 386, 390 ^ 

A. 2d 904 (1977), the Court stated: 

It was not proved nor can we assume in 
these circumstances, that the four board 
members who did not participate in the 
dismissal hearing, did not give "full, 
impartial and unbiased consideration" to 
the records produced be.^ jre the Board. 

Moreover, in ^Ve present appeal, counsel for the board requested at the 
hearing on January 18, 1979> that the record be kept open until all 
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nembers of the Board were provided vith transcripts of th. 



ring. 



•wOMnsel for the Beard also requested that the hearing not e citv-med 
concluded until all members of the Board had the opportunity to review 
the transcript. The resolution of dismissal itself *^tates that the vote 
Is based upon a consideration of tlie record. 

In ;.ls brief, Appellant contended that since he did not know at the 
time how many of the five board members present at the hearing actually 
participated in the voting an trie special meeting, he could Le faced 
with the situation in which a majority of the members voting for dis- 
missal veie not in attendencc at nhe he^ ing itself. Based upon the 
affidavit, that was rot che case. Of tur four members who ware present 
at the ^onnal hearing on January 18, 1979, who voted Pl the special 
meeting on February 5, 1979, each voted for dismissal. We therefore 
conclude that there is no merit ^to^Xj>p^ll ant argument that Section 
1129 of the Code was iolated by the Board in its vot:c for dismijsal. 
find that: there are no procedural violations that would be 
/^groilnds for the remand of this appeal for a new hearing. 



Appellai^t next contends that there is not sufficient evidence in 
the record to support the Board *s dismissal f him for persistent negli- 
gence and for persistent and willful violation of the school laws* We 
have reviewed the record to determine whether or not there is substantial 
evidence on the record to support the Board ^s judgment. See Landi v. West 
Chester Area School District , 23 Pa. Ccmmw. Ct. 586, 353 A. 2d 895 (1976); 
Caff as V. Board of School Directors of Upper Dauphin Arga School District , 



II. 




23 Pa. Commw. Ct 



578, 353 A. 2d 898 (1976). 




The Board charged Appellant with nine incidents of unauthorized 
and improperly excused absences over an eight-year period. The 
gravamen of this charge was that Appellant simply refused to notify 
the administration in a timely fashion when he vas golrs: '-o be absent 
from school pursuant to the administrative procedures in effect at 
that time. The procedures that Appellant ' >5 charged with violating were 
Instituted so that here was sufficient time to make the necessary 
arrangranei\ts i r employ a substitute teacher* 

The BQard showed that Appellant had vie :^*mini6crative procedures 

on nine occasions from May 12, 1971, through October 5, 1978. (Finding 
of Fact 8) One occasion occurred on May 12, 1971, and another on July 
21, 1972. Vi£h r-i&pcct to two more absences on October 9,' 1975, and 
October 27, 1975, Appellant told the principal of the Park Avenue Scho*-^ 
that prescribed medication caused him to oversleep. Appellant further 
Informed the director of staff relations for the Bethel Park School 
District in reference to the absence of October 27, 1975, that he was 
under the care of a physician. The director requested a physician's 
statement verifying Appellant's excuse, but Appellant n^ver produced 
one. Under the Teachers' Procedure Manual, a physician^s excuse was 
required only aft:^r . -jsence in excess of three days. With respect 
to a fifth absence w :h occurred October 5, 1978, Appellant had properly 
reported off on the preceding day but failed to call again about the 
absence on October 5. The Appellant violated reporting procedures on 
May 28, 1976, and on September 14, 1977. With respect to his absence of 
May 28, 1976, Appellant initially reported that he had been absent 
because of illness but later recanted and admitted that he had overslept. 
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Thm Teacher's Procedure Manual in use during the relevant period 
provided that If a teacher was 111 and had to remain at home, he should 
Imraediately call a district secretary p preferably by 11:00 P.M. the 
night before or after 6:30 A.M. and no later than 7:00 A.M. of the day 
of the absence In order to allow the school sufficient time to make the 
necessary arrangements to employ a substitute teacher. Appellant was 
aware of the regulation regarding the reporting procedure for a teacher 
who was not available for duty. The procedure was essentially the ::ame 
for the high school and for the fark Avenue School during the period in 
vh^ch Appellant taught In those buildings. 

The veg} ?<i*^^ in the Teacher's Procedure M^inual come'^i/ithln tl>^ 
scope V ' tern school lavT. Harris v. Sscrctary of Education , 29 
Pa. Commw. tt. 625, 372 A. 2d 953 (1977). Violations of these regula- 
tions would the? ef ore constitute a violation of the school laws. The 
critical qaei|tions are whether those violations were "willful" and 
"persistent." Case law provides definitions for these terms. 

First, it f.s necessary to answer whether the conduct is *Villful." 
In Slnton's Case . 151 Pa. Super. 5A3, 30 A. 2d 628 (1943), the court said; 
"(W)illful obviously suggests the presence of intention, and at J.e&st 
some power w£ choic--^-" 

In Johnson v. United School District Jo i School B oard . 201 Pa. 
Super. 375, 191 A. 2d 897 (1963), a temporary essional emolcyse was 
dismissed for a refusal to attend an open house. In Lucciola v. Delaware 
Valley School District , 24 Pa. Commw. Ct. A19, 360 A. 2d 310 (1976), the 
professional employe o was dismissed for using personal and. sick leave to 
go on a five day skiing vacation with a student. The professional 
employee had submitted false reasons for his absences. In both of 
these cases, the courts held that the conduct constituted willful 
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violations of the school .laws. 

The intent in whese cases must be compared with Appellant's behavior 
In >' I mson the violation involved stubborn insubordination and arrogant 
refusal to comply with an administrative request on the part of the 
temporary prof essi'^nal employee* Lucclola involved .liberate deceit. 
In both cases, the dismissed teacher had exe*. :ised a strong willfullness 
It) his or he^' actlonr;. 

£y comparison, in the present appeal. Appellant on mc6t occi?sions 
was not deceitful '^t candid about his cor exr-^'ple, with 

respect to his absence on May 28, 1976, .:iat he had f alL n 

asleep wanchin^^ a movie and had forgotten to ^set his alarm clock. le 
record discloses only one incident in whi^a Appellant lied about the 
reason tor his absenteeism or tardiness but also shows he promptly 
recanted and admitted the real reason. Nor was Appellant arrogart. He 
admitted several times that he "deserved to be docked.' Accordingly, 
Appellant's conduct ^ys unlike the ceache s' conduct in J ohnson and 
Lucclola. Appellant was not arrogant in his attitude c contrite; he 
was not deceitful but, as the record shows, generall andid. 

However, we agree with the Board that Appellant's attitude, reflected 
iH the incidents of tardiness and unexHbsed absenteeism, was careless 
and willful. His excuses of ovej-sleeping, watching a late movie, or 
falling to set his alarm clock reflect carelessness. At some point 
following the series of warn^r.gs given by the District to Appellant that 
his carelessness could lead to his dismissal. Appellant's conduct consti- 
tuted a deliberate refusal to heed the warnings of his supervisors. This 
deliberate refusal falls within what the court's lave defined as "willful.' 
Since his conduct as to willfulness has been proven, his acts have, also 
been proven to be negligent. See Davies v. Big Springs School District , 
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Teacher Tenure Appeal No. 17-7? 

We find that Appellant's conduct was persistent In the sense of 
being "continuing" or "constant". In Lucciola > the court viewed five 
consecutive days as constituting a sufficient series of events to be 
persistent. In Johnson, the teacher did not attend a single open 
house. However, the court found "persistence^" In her announced refusals 
to her superiors that she would not attend open house. Following the 
Iwgic of Lucciola and Johnson, nine separate failures to inform the 
District of absences following eight specific notices to the employee of 
his responsibility to report m by a specified time are "persistent ." 

As stated by Mr. Justice Musmanno, 

"No large organization can survive without 
orderly procedure and graduation of responsi- 
bility. Discipline is required not only in 
the militaty. It is Indispensable in every 
establishment in civilization if anarchy and 
catastrophe are to be avoided. * * * 
What would happen to all 'organized society 
if government ,ea:ployees could close their 
eyes to directives which control the inter- 
meshing of the vast clpmplicated gears of 
governmental machinery?" Board of Education 
of Philadelphia v. Augu:.t / A06 Pa. 229> 250, 
251, 177 A. 2d 809, 819 (1961). 

The Appellant closed his eyes to a directive setting up procedures, to a 

a series of memoranda and to the docking of his salary. The District 

was more than fair in its announced warnings and its impositions of 

sanctions less than dismissal. To ask anything more from the Board 

would render it powerless tc enforce directives which were in the best 

Interestls of students and their education. 

The burden of proof is on the Board to show that Appellant engaged 

In a continuing course of neg^ligent dr willful conduct « Horosko v. School 

District of Mount Pleasant Township , 135 Pa. Super. 102, A A. 2d 601, 
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(1930) rev'd on other grounds , 315 Pa. 369, 6 A. 2d 866 cert, denied 308 
U.S. 553 (19390* We conclude that there is substantial evidence in the 
record to support the Board's dismissal of Appellant with respect to 
his failure to follow the reporting procedures regarding his absenteeism- 
and tardiness. The Board has not carried its burden of proof with 
respect to iCs allegation that Appellant repeatedly excused hi8«^ absences 
from duty with uncorroborated and false informatir^i. With respect to 
its charge that Appellant failed to maintain lesson plans, the principal 
of the Park Avenue Schoc 7 testified that afcsr observing Appellant's 
class on February 22, 1978, he rvjq^ested Appellant's lesson plan book^ 
The Appellant told him that he did h p^ .ave "lesson plcns. In his direct 
examination duriag his heariiig bc?fore i \e Board, Appellant testified 
that he prepared lesson plans and usi^sd them in his class. Based upon 
Appellant's denial of the charge, and considering that his remark to the 
principal may have been limited to the particular class being observed, 
wr conclude that there is not substantia] evidence in the record to 
support this charge. 

Accordingly, ve make the ^oiloving: 
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AND NOW, this 12th day of December , 1979, It Is hereby 
ordered ar> I decreed that the Appeal of Douglas A. Sn be and hereby Is 
dlsirlssed and that the decision of the Board of School Directors of the 
School District of Bethel Park, Pennsylvania, dismissing him as a pro- 
fessional employee on the grounds of persistent negligence and persisten 
y 

and willful violations of the school laws- be and hereby is affirmed. 



Robert G. Scanlon 
Secretary of Education 
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IN THE OFFICE OF THE SECRETARY OF EDUCATION 
N COMMONWEALTH OF PENNSYLVANIA 



ALBERT G. BURTON, 

Appellant 

V. 

BOARD OF SCH OL DIRECTORS 
OF THE GENERAL BRADDOCK 
AREA SCHOOL DISTRICT 

Appellee 



Teacher Tenure Appeal 
NO. 3-79 



OPINION 

i 

Albert G. Burton, Appellant herein, has appealed 
jfrcm 'd decision of the Board of School Directors of/€he 
General Braddock Area School District reassigni:ig him to a 
new administrative position. Thia; Appeal is taken iu 
accordance iv*ith sections 1131 £uid 1151 of the Public School 
Code, Act of March 10, 1949, P.L. 30, art. XI, S 1131; 24 
P.S. § 11-1131 and Act of August 8, 1963, P.L. 564, § 10; 
24 p. S. S 11-1151, as amended (hereinafter the "Public 
School Code"; . 

riNJOlN<;S OF FACT 



1. \,^^^Apf^ is a professional employee of the 

General Braddock Ar^a^ochool District: (hereinafter referred 
to as the "School District") within the meaning of that term 
as defined in the Public School Code. 
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2. Appellant holds a Bachelor of Science Degree in 
Education r a Masters Degree in Guidr ice and Counseling^ and a 
Masters Degree in Administration. 

3. Appellant has workt^^ tor the School District for a 
period in excess of thirty-one ye; -s. 

4. Appellant has held riuraerous capacities as an employe 
■^f the .^?chool District, including that of teacher of Industrial 
^l^tSr teacher of Mathematics, teacher o£ Driver Education, Guid- 
ance Counselor, Guidance Director, Scfiool Psychologist, Super- 
visor of Guidance Services and High School Principal. 

5. Appellant is certificated as a teacher, principal, 
supervisor and superintendent. 

6. The School District initiated preparation of a 
long-range plan daring 1976 aT the direction of the School Board 
and the said plan was finally approved by the School Board on 
May 18, 1978. 

7. The Department of Education approved the School 
District's long range plan on October 19, 1978. 
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8. The lonr-rang^ ^^tan provided for a new position 
designated as "Curri n Coordinator" which was to be an ad- 
mifiistrative position concerned with the strengths r weaknesses, 
goals and program requirements of the District cunong other items. 

9. The long-range plan vests responf^io^ lity for im- 
plementation of District-wide education goals in the Curriculum 
Coordinator. 

10. Immediately prior to August 10 r 1978, Appellant held 
the position with the Schobi District of High School Principal. 

11. By letter August 10, 1978, receive^l by Appellant 
on or about August 11, 1978, Appellan ised by Rocco Stio, 
Superintendent of tY:e. School District, . had been reassigned 
to a position designated as "Coordinator of Instruction - Grades 
Seven through Twelve".^ 

12. The Board of School Directors of the School District 
did not take action approving the change in position of Appellant 
prior to August 11, 1978. 



All parties have previously stipulated that the titles 
"Coordinator of Instruction" and "Curriculum Coordinator" were 
synonymous . 



13* Appellant did not receive a hearing on the change 
of posit'on prior to August 11/ 1978. 



14. Subsequent to August 11, 1978, Appellant received a 
description of the position of "Coordinator of Instruction" which 
described the responsibilities and attributes of the position. 

15. The description of the position delivered to Appellant 
was prepared by Superintendent Stio at Appellant's request. 

16. Appellant's salary and compensation in the new 
position were designated initially as negotiable but were not re- 
duced from the total package of compensation benefits to which 
Appellant was entitled as High School Principal. 

17. Pursuant to the organizational chart of the admih'^tra- 

tion of the School District, Appellant's new position of "Coordinator 

of Instruction" was the third ranking position in the School District 

2 

below Superintendent and Assistant Superintendent. 

18. Appellant lost no tenure rights via the reassignment. 



^ The chart itself appears to list the position as "Directo: 
oi Secondary Education". 
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19. At the time of the reassignment, Appellant was 
offered an opportunity to select the title for the new position 
as well as to negotiate a salary increase. 



20. Appellant has not negotiated any salary increase 
with the School District. 

21. On or about August 16, 1978, Appellant sought, by 
filing a suit in equity in the Court of Common Pleas of Allegheny 
County, equitable relief from the reassignment. 

22. On or about August 23, 1978, the School District, 
by amicable agreement with Appellant, acquiesced in the issuance 
of an Order from said Court directing the holding of a hearing 
pursuant to section 1151 of the Public School Code of 1949. 

23. By agreement of counsel, the hearing pursuant to 
section 1151 was convened on August 25, 1978, before the full 
membership of the Board of School Directors. 

24. At said hearing, the School Board e. oloyed the 
services of a special counsel. 

25. During said hearing, testimony and exhibits were 
received by the Board of School Directors relating to the claim 

of Appellant that his reassignment in fact constituted a demotion. 
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26. Subsequent to said hearing^ the special counsel 
retained by the Board of School Directors prepared a document 
entitled "Findings of Fact, Conclusions of Law and Decision of 
the Board of School Directors" which found that Appellant was in 
fact promoted, and not demoted, and sustained the reassignment 
of Appellant . 

27 . The document referenced hereinabove prepared by the 
special counsel was distributed to all nine members of the Board 
of School Directors. 

28. All of said Board of School Directors signed'\said 
docum.ent prepared by the special counsel, five approving the 
findings set forth therein and four disagreeing with the said 

f ind ings . 

29. At a regular meeting of the Board of School Directors 
held January 18, 1979, Appellant's job title was changed to "Super- 
visor of Curriculum Coordination of Secondary Education". 

30. By letter dated February 27, 1979, and received by 
the office of the Secretary of Education on March 1, 1979, 
Appellant filed a Petition for Appeal from the said determination 
of the majority of the Beard of School Directors of the School : 
District. 



31. By notice duly filed in conformity with regulations 
of the Department of Education, counsel for Appellant signified his 
intention to offer testimony of three witnesses who were members 

of the School Board at all relevant times at the hearing on 
Appellant ' s case . 

32 . The hearing of Appellant *s case was originally 
scheduled for March 27, 1979, but at the request of counsel for 
Appellant , said hearing was rescheduled for April 11, 1979. 

33. At said hearing on April 11, 1979, Appellant offered 
the testimony of Elmer Devay and waived testimony from Richard 
Aiello and John Kopay. 

DISCUSSION 

Section 1151 of the Public School Code establishes che 
basic considerations which must be made in evaluating claims of 
alleged demotions such as exist in the present case. That section, 
in pertinent part, provides as follows: 

[T]here shall be no demotion of any professional 
employe either in salary or in type of position, 
except as otherwise provided in this act, with- 
out the consent of the employe , or, if such consent 
is not received , then such demotion shall be sub- 
ject to the right to a hearing before the Board of 
School Directors ... 
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Arising from this section are certain basic \jrinciples which have 
been elucidated by the Courts of the Commonwealth and which provide 
to us the Guidelines for determination of demotion cases. These 
guidelines were set forth in the Opinion of Judge Rogers in Lucostic 
V. Brownsville Area School Distric t, 6 Pa. Commonwealth Ct. 587, 
590-591, 297 A. 2d 516, 518 (1972). In that case, the principles 
to be applied in evaluation of demotion cases were listed along with 
the authority from which each waF drawn: 



(1) A Board of School Directors may demote 

a professional employee in position or salary 
or both wit"out his or her consent ( Tassone 
V. Redstone .wnship School District, 408 Pa. 
290 , 183 A. 2d 536 ( 1962) ) ; 

(2) The action of the Board in such case is 
presumptively valid ( Hibbs v . Arensberg , 276 
Pa. 24, 119 A. 727 (1923) ); and 

(3) The demoted employee contesting the Board's 
action has the burden of proving it to be 
arbitrary, discriminatory or founded upon 
improper cons iderat ions ( Smith v. Darby School 
District, 388 Pa. 301, 130 A. 2d 661 (1957); 
Lakeland Joint School District v, Gilvary , 

TTi. Commonwealth Ct. 415, 283 A. 2d 500 (1971) ). 



In Commonv/eal th of Pennsylvania, Department of Education v. Kauffm.an ,, 
21 Pa. Commonwealth Ct. 85, 92, 343 Pa. 391 (1975), the Commonwealth 
Court clearly held that the application of these principles required 
the professional employee claiming the existence of a demotion to 
bear the burden of proof of the threshold issue that a reassignment 
in fact constituted a demotion. 

J u J 
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In determining the prfisence or absence of an actual 
demotion^ the generally cited decision of the Pennsylvania Supreme 
Court in Smith v. Darby School Distric t, 388 Pa. 301, 303-4, 130 
A. 2d. 661, 664 (1957), is particularly appropriate: 

A demot ion of a prof ess ional employee is a removal 
from one position and an appointment to a lower 
pos it ion; it is a reduction in type of position as 
compared with other profess ional employees hav ing 
the same status. . « [citations omitted] 

Accord: Commonwealth v. Kauft'man , supra , at 92. The Courts, 
however, have also been careful to indicate that a demotion may 
occur in type of position alone, even though the salary remains the 
same. Smith v. Darby School District , supra , at 304. 

Application of these authorities requires Appellant in 
this case to establish the threshold determination that he has 
in fact been demoted as a re suit of his reassignment from High 
School Principal to Supervisor. On careful review of what is 
at times a confusing record in this case, we conclude that Appellant 
has failed to sustain his burden in this regard. 

Appellant's argument supporting his claim that a demotion 
in fact occurred at the time of his reassignment is based upon 
several contentions. Initially, Appellant claims that his reassign- 
ment is a demotion because as a High School Principal he had authority 
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over specific numbers of teachers, administrative personnel, 
students and a physical facility in the form of a high school 
building. Appellant claiii^s that his reassignir^ent to a new ad- 
ministrative position effectively removed this authority. While 
we agree that the "factor of command" is one criterion upon which 
reassignments may be evaluated as derrotions, we do not believe it 
is conclusive in this case. The record includes three documents 
which we bel'eve indicate that Appellant received a new form of 
?u-. hority in place of his prior authority. The long-range plan, 
the District's organizational chart, and the job description for 
Appellant's new post all tend to indicate that Appellant in fact 
was given autnority for determining various educational program 
objectives and educational functions for the entire District at 
the secondary level. This new authority is at least arguably 
greater than the authority which Appellant relinquished in assuming 
his new position. On this basis, we believe that the record con- 
firms substantive authority vested in Appellant after the re- 
assignment. We find nothing in the record of this case liufficient 
to warrant a determination that Appellant lacked substantive 
administrative authority subsequent to the reassignment. 

Secondly, Appellant argues that the job description 
prepared by the Superintendent for Appellant's new position 
on its face demonstrates a reduction in Appellant's responsibilities 
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and authority. Appellant's argument in this regard appears 
primarily focused upon the utilization by the Superintendent 
in the description of terms such as "aid" and "assist." We 
believe that this argument lacks substance and is merely 
reliance upon semantics. Even a cursory reading of the 
twenty-seven individualized functions specified in the job 
description leaves the clear impression that Appellant, in 
h iS new position^ is vested with determination of program 
goals and prc^gram needs for the District (as opposed, for 
example^ to a single school). Appellant's new job title, 
despite the confusing changes through which it evolved, 
clearly includes the word "coordination" which strongly 
implies that the new position in fact constitutes a link 
between lower administrative personnel and those superior to 
Appellant in the District. Consideration of the District's 
organizational chart places the Appellant between the 
Superintendent and the Assistant Superintendent on one hand 
and High School Principals on the other. Thus, logically, 
the new position places Appellant in a conduit role designed 
to facilitate interaction between principals who are lower 
administrative personnel and the Superintendent or Assistant 
Superintendent. The record of this case is devoid entirely 
of any professional judgment, other than Appellant's own 
opinions, which would contradict the documents submitted by 
the School District. For that reason, we find that Appellant' 
argument in this regard is not sustained nor supported by 
the materials now before us. 



Thirdly^ Appellant argues (at times by innuendo) that 
the Superintendent of the School District deliberately, and 
perhaps maliciously, caused the reassignment of Appellant for 
competitive reasons. We reject this argument completely. Unless 
s u ppo r t ed by factual data which is completely absent in the present 
case, we believe that charges of such conduct are inappropriately 
raised and should be summarily dismissed in hearings before the 
Secretary of Education. 

The f inal chal lenge mounted by Appel lant in support of 
his argument that a demotion has occurred focuses on what appears 
to be a claim that Appellant has been reassigned to a position 
which is not encompassed by the term "professional employee" under 
the Public School Code. In this regard. Appellant is arguing that 
he is no longer protected by the tenure provisions of the Code. 
We acknowledge that the record indicates an unusual degree of 
confusion in the establishment of a title for Appellant's new 
position. It seems self-obvious to us that administrative re- 
assignments can be sufficiently planned in advance to avoid un- 
fortunate and haphazard redefinition at the time serious re- 
assignments are undertaken. Nonetheless, the record in this case 
shows a final determination by the School Board on January 18, 
1979, designating the new position as one of "Supervisor", a position 
fallinc within the ambit of section 1101 of the Public School 
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Code. On this basis, the citation by Appellant of such cases 
as Fiorenza v> Board of School Directors of the Chichester School 
District, 28 Pa. Commonwealth Ct. 134, 367 A.2d. 808 (1977) is 
inappropriate. The Fiorenza decision involved an administrative 
post which did not fall within the definition of "professional 
employee" under section 1101, and further did not involve, as the 
instant case does, a situation in which the Appellant was certifi- 
cated as a supervisor, the position to which the Appellant had 
been reassigned. 

On this bas is , we conclude that the record before us 
indicates that Appellant suffered no reduction in salary, lost 
no tenure rights, received new and perhaps superior authority for 
that authority which he lost by reassignment, and has failed to 
demonstrate any relevant factor supportive of his contention that 
he was demoted. As a consequence, we must conclude that no 
demotion has been demonstrated. On this basis, it is unnecessary 
to reach Appellant's additional arguments. 

We do, however, take note in this case of a procedural 
matter which is arising with increasing frequency in cases of this 
sort. The record of the case appears to indicate a failure by the 
School District to accord to a professional employee a procedural 
right to a hearing which is mandated by section 1151 of the School 
Code. The Pennsylvania Supreme Court in Smith v. Darby School 



District , supra , at 319, interpreted this section to impose upon 
a school board a statutory duty to grant a Hearing to a pro- 
fessional employee when the employee claims he has been demoted. 
School districts may not avoid the hearing requirement by de- 
teirmining initially that demotions did not in fact occur. Needless 
wastes of time and expense for all parties can be avoided in the 
future if districts will accept this duty without having it imposed 
upon them by either this Department or the courts. In the present 
case, Appellant was accorded the public hearing required by statute 
after submission of the issue to the courts. Although Appellant 
maintains that he was denied some form of due process as a result 
of the preparation of a document setting forth findings of fact 
and conclusions of law by a special counsel to the School Board, 
we find that the record of this case establishes without question 
consideration by each member of the School Board of the issues 
raised at Appellant's hearing. A majority of the School Board found 
that no demotion had in fact occurred, and we confirm that finding 
here in . 

Accordingly , we make the following: 
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ORDSR 

AND NOW, this 2nd day of July , 1979 , it is 

herebv Ordered that the decision of the Board of School Directors 
of the General Braddock Area School District is affirmed and the 
Appeal of Albert G. Burton is accordingly dismissed. 




Robert G. Scanlcn 
Secretary of Education 
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IN THE OFFICE OF THE SECRETARY OF EDUCATION 
COMMONWEALTH OF PENNSYLVANIA 



C. MICHAEL NOBLE, 
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LINCOLN INTERMEDIATE UNIT 
No. 12, 

Appellee 



Teacher Tenure Appeal 
No. A- 79 



OPINION 

C. Michael Noble, Appellant herein, has appealed from the decision 
of the Lincoln Intermediate Unit No. 12 denying him the status of a 
professional employee and the rights and privileges of that status. 



FINDINGS OF FACT 

1. Appellant is a graduate of Millersville State College and is 
permanently certified by the Department of Education in the education of 
the emotionally disturbed, elementary guidance and counselling. 

2. Prior to his employment by the Lincoln Intermediate Unit 
Appellant served as an employee of the Berks Intermediate Unit for four 
years. During those four years he was observed, ;.ated satisfactory, 
::v;arded tenure, and achieved the status of professional employee. 

3. Appellant resigned his position in the Berks Intermediate Unit 
to pursue full-time graduate work in guidance and counselling and 




successfully completed a Masters program at Shippensburg State College 
on August 5, 1977. 

4. On July 20, 1977, Appellant made application for a position 
with the Lincoln Intermediate Unit. The application indicated by mark 
that he was seeking a full-time position. 

5. On August 19, 1977, Appellant was interviewed for a position 

by Robert L. Lindsey» supervisor of the program for the learning disabled 
and brain injured. 

6. At the time of Appellant's initial interview, the Intermediate 
Unit needed to fill four full-time positions because there had been four 
resignations. 

7. At no time during the initial interview was Appellant advised 
.-hat he was being considered for employment as a substitute. 

8. At approximately 5:15 on August 19, 1977 Appellant was contacted 
by Mr. Lindsey and advised that he was to be placed in a teaching position 
at the Wrightsville Elementary building in the Eastern York School 
District, teaching in the program for the brain injured. 

9. Appellant accepted the Wrightsville position and reported for 
the first in-service day on the following Monday, August 22, 1977. 

10. At the conclusion of the in-service program Appellant reported 
to his classroom and began his duties. 

11. Appellant was assigned to the Wrightsville Elementary School 
building, teaching a class of brain injured students which had previously 
been taught by Karen Hale, another professional employee of the Lincoln 
InLermediate Unit. Karen Kale was not on maternity leave during the 



1977«78 school year. She was not absent. She was an active employee of 
the intermediate ^Jnit, teaching in the West York School District-, 

12. The position Appellant occupied was created as a result of 
resignations from the professional staff of the Intermediate Unit. 

13. None of the four positions to be filled in August of 1977 
involved maternity leav*. 

14. During the first days of September, 1977, Appellant was summoned 
to Mr. Linr^sey's office and advised that he would not be recommended to 
the Board as a full-time professional employee but rather as a day-to- 
day substitute until such time as Mr. Lindsey had an oopcrtunity to 
evaluate his performance. 

15. Although there v/ere several "alterations" in Appellant's 
status during the year, his responsibilities never changed. From the 
opening of the school year on August 22 , 1977 until jthe conclusion of 
the year in June of 1978, Appellant was assigned to and served as the 
teacher of brain injured children in the Wrightsville Elementary School 
building of the Eastern York School District. 

16. The first recorded Board action with regard to Mr. Noble came 
on October 4, 1977 whan he was referenced as an addition to the approved 
list of substitute teachers, 

17. On October 20, 1977, Mr. Lindsey ob served Mr. Noble Lii his 
classroom. Mr. Lindsey indicated that the observation was an informal 
one aad no official observation form or rating instrument was utilized. 

18. Mr. Lindsey made a recommendation to the Board that Appellant 
be hired as a maternity leave substitute for Karen Shettle. 
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19. At the November 1, 1977 meeting of the Board of Directors, 
Executive Director Karam nominated Mr. Noble as "a full-time substitute 
for the 1977-78 school year in the brain injured program effective 
August 22, 1977 based on 190 days, at the annual salary of $8,700, 
Category D, Step 1." At the same meeting Executive Director Karam 
presented 12 other employment re :ommendations and all 13 recommendations 
were adopted by the Board of Directors. 

20. At the November 1, 1977 meeting of the Board of Directors, 
Executive Director Karam proposed a change in status of Miss Cheree 
Shultz from full-time substitute to than of a teacher in the Brain 
Injured Program, effective as of August 22, 1977. Miss Schultz has 
previously been hired and had been serving as a maternity leave substitute 

for Karen Shettle. 

21. On December 7, 197 7, Paul M RicRer, Assistant Executive 
Director of the Intermediate Unit, forwarded a "employee agreement" dated 
August 22, 1977 and signed by the President and Secretary of the Board 

to Appellant. The covering letter attached to the "employee agreement" 
indicated that it was a tempoiair/ professional employee contract and 
requested Appellant to execute the agreement and return it to the District. 

22. Appellant did not execute the agreement and did not return it 
to ^.h£ office. 

23. The proffered ''employee agreement" does not say anything about 
substitute or maternity leave employment. The "employee agreement" 
provides that it "is subject tc the provisions of the Public School Code 

of 1949." The only conditions set forth in the agreement involve maintenance 
of appropriate certification, which Appellant held at all times. 
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24. Appellant was never tendered a professional employee contract 
in accord with Section 1121 of the School Code, nor was he tendered any 
contract other than that requiring he serve as a temporary professional 
employee . 

25. Appellant did not receive any unsatisfactory racings during 
the 1977-78 school year. 

26. Appellant was officially informed by letter dated July 20, 1978 
that his assignment had terminated and that he would not be employed on 

a full-time basis beyond the end of the 1977-78 school year. 

27. Appellant consented to a salary of $8,700 for the 1977-78 
school year. 

DISCUSSIO N 

"aving reviewed the Petition of Appeal, the record of the proceedings 
before the Board and the briefs and oral argument submitted by counsel, 
it is our conclusion that Appellant is a professional employee and that 
the procedural requirements of the School Coda for the dismissal of a 
professional employee have not been satisfied. 

Following are the issues which we recognize for consideration on 
appeal : 

1. Is it mandatory that the contract of employment between a 
teacher and an intermediate unit be in writing as required by Section 
1121 of the School Code, 24 P.S. §11-1121, for that teacher to qualify 
as a professional employee? 
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2. Are school board minutes regarding professional employee 

status cr the facts of employment of a teacher determinative of professional 
employee status? 

3. Does the School Code require that a school board fill permanent 
vacancies with permanent employees so long as qualified personnel are 
available? 

4. Was the position that Appellant filled such a permanent vacancy? 

5. Did the performance of the duties of the position which Appellant 
occupied result in Appellant attaining the status of a professional 
employee? 

6. Could Av-llant prospectively contract away his rights to 
professional emp ' " 'ee status or retrospectively consent to a deuiotion m 
status to substitute employee? 

7. Did Appellant consent co a demotion in salary? 

Six sections of the School Code are relevant to the present controversy. 
Section 1101 of the School Code defines the central terms which the 
Board must apply: 

(1) The term '*prof essi nnal employe" shall include 
those who are certificated as teachers, supervisors j 
supervising principals, principals, assistant principals, 
y;f ^-^_principais, directors of vocational education, 
dental hygienists, visiting teachers, home and school 
visitors, school counselors, child nutrition program 
specialists, school librarians, school secretaries 

the selection of whom is on the basis of Tierit as 
determined by eligibility lists and school nurses. 

(2) The term "substitute" shall n^ean any 
individual who has betn employed to perform the duties 
of a regular professional employe during such peri od 
"of time as the regular professional employe is absent 
on sabbatical leave or for other legal cause authorized 
and approved by the board of school directors or to 
perform the duties of a temporary professional employe 
who is absent. [Emphasis added.] 




(3) The term "temporary professional employe" 
shall mean any individual v;ho has been employed to 
perform, for a limited time, the duties of a newly 
created position or of a regular professional employe 
whose services have been terminated by death, 
resignation, suspension or removal. 24 P.S. §11-1101 

Section 1106 of the School Code makes it the duty of the Board of 

School Directors to empl..'y "the necessary qualified professional employes, 

substitutes and temporary professional employes to keep the schools 

open/' Section 1108 of the School Code provides for the observation and 

rating of temporary professional employes and, contingent upon their 

satisfactory performance, the elevation of temporary professional employes 

to "professional e-Dplo^.e" status. Section 1108 of the Code provides 

that a temporary professional employee, whose v^ork has been found to be 

satisfactory during the last four months of the second year of his 

service , 

"shall thereafter be a "professional 
employe' within the meaning of this article. . . . 
The employe shall be tendered forthwith a 
regular contract of employment as provided for 
professional employes. No professional employe 
who has attained tenure status in any school 
district of this Commonwealth shall thereafter 
be required to serve as a temporary professio nal 
employe before being tendered such a contract 
when employed by any other part of the public 
school system of the Commonwealth . " 
24 P.S. §11-1108. (Emphasis added.) 

Section 1121 of the School Code sets forth the mandatory, uniform 

contract which must be used in all school districts for "each professional 

employe who has satisfactorily corapletpH t<^70 (2) years of service in any 

school district of this Commonwealth." The mandatory professional 

employee contract provides, among other things that it "shall continue 

in force year after year . . . unless terminated by the professional 
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employe by written resignation ... or by the board of school directors 
by official written notice presented to the employee. 

Section 963(e) of the School Code provides that all professional 
employees of an intermediate unic shall have the same rights of tenure 
as similar employees of a school district. 

r 

The Board argues initially that Appellant has no right to a hearing 

nor any right to continued enployraent because he had no written contract 

in the form mandated by Section 1121 of the School Code. Counsel for 

the Appellee cites the case of Gordon v. Boar d of Di rectors , 21 Pa. 

Commw. Ct, 616, 347 A. 2d 347 (1975) in support of this contention. The 

Commonweal tn Court in McCoy v. Lincoln Intermediate Unit No. 12 , 391 

A. 2d 1119 (1978) rejected this same argument by this r.ame Intermediate 

Unit stating tha: Gordon is not 

. . . determinative of the professional employee 
status of this appellant, for . . . [ Gordon was] 
decided under Section 1121 of the Code, which, 
although it specifically requires contracts of 
professional employees of school districts to be 
in writing, does not apply to employees of an 
intermediate unit. 391 A. 2d at 1122 

Further, in October of 1978 the Pennsylvania Supreme Court handed 

down the decision in Commonwealth D epartment of Education ( Bittner ) v. 

Jersey Shore Area School District , 481 Pa. 356, 392 A.2d 1331 ^^1978) 

[hereinafter Mjrtner] . The Supreme Court reversed the Commo. 

Court which had held that, at a minimum, there must be a writ tract 

between the teacher claiming professional employee status and t,. ol 
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board. 23 Pa. Coiiuii-\ Ct. o24, 353 A. 2d 91 (19/6). The Supreme Court 
found that Bittner was a professional employee. Bittner was a certified 
reading teacher who was hired through a federally funded reading program. 
Th'r school board aid not issue Bittner a written contract and there were 
no school board minutes referencing that Bittner was ever employed b}' 
the school district. Bittner worked as a temporary professional employee 
without a contract and without board approval for two years; then she 
was discharged. The Supreme Court rejected the school district's argument 
that a written contract of employment approved by the school board was a 
necessary prerequisite to professional employee status and reiterated 
the conclusion of Mullen v. Board o f School Directors of DuBois Area 
School District , 43b Pa. 211, 259 A. 2d 877 (1969), that ''the burden of 
complying with the statute rests vl_*; the school board." 

Therefore, we concliide that an absence of a formal contract in 
accord with i .e requisites of Section 1121 of the Code is not de termirNi t ive 
of rro r^^ssi onal employee status in this case. 

II 

Do the Board minutes control the Appellant's - .atus? We conclude, 
that they do not. The position of the Board is that Appellant was 
deployed for a term certain, that his emplo>TQent expired at the end ci 
the 1977-78 school year and that ne is not entitled to the status of 
professional employee. In the present case the Board minutes reflect 
not only that the Appellant was employed but also that his status was 
that of substitiite t;ifacher. 

There are only three types of school employees. professional, 
temporary professionals and substitutes. Section 1108 makes it clear 
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that once tenure has been secured the teacher can never again be a 
temporary professional employee. Since Appellant acquired professional 
employee status at the Berks Intermediate Unit, he cannct be a temporary 
professional employee. Therefore, a central question in this case is 
whether Mr. l\oble was a professional employee as he claims or a substitute 
as the administration contends. 

Because professional employee status is central to the tenure 
protections of the Public School Code (tenure applies only to professional 
employees and not to temporary professionals or substitutes), there have 
been a number of cases decided in this area. Phillippi School District 
of Springfiel d Tp. , 28 Pa. Coninw. Ct. 185, 367 A. 2d 1133 (1977). A re'^iew 
of those cases indicates a decided shift in the emphasis which the 
courts place upon the actions of the school board as reflected in board 
minutes if those minutes do not reflect the factual reality Oi. the 
employment situation. 

Probably the leading statement of the old and now ■:naccep table 
principle that '*the Board minutes always control nc uatter what" is 
found in Commonwealt h ex re J. . He trick v. School Distric t of_ the City of 
Sunbury , 335 Pa. 6, 6 A. 2d 279 (1939). In Hetrick, the Pennsylvania 
Supreme Court confirmed the substitute teacher status of an individual 
who was elected as a "supply teacher" to complete the term of a professional 
employee who resigned during the course of the school year. Rejecting 
the supply teacher's claim that she was entitled to be considered as a 
professional employee, the court held that the School Board minutes were 
controlling and that the evidence pres'^nted in the minutes could net be 
"supplemented or enlarged by extraneous evidence or by the actions or 
declarations of the officials of the school district." 6 A. 2d at 281- 
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In the years since the decision in He trick a substantial erosion of 
the holding that "the Board minutes control" has occurred. It is clear 
that the board minutes regarding the status of an employee will _ontrol 
only if the position into which the employee is actually placed and ^he 
duties requisite to that position correspond with the status of the 
employee as '-eflected in the board minutes. \^ere the board minutes 
indicate thai the teacher ^ s eEQplo>niient status is something other than 
required by the position in which the teacher actually functions, the 
board minutes are to be disregarded and the teacher^s status is to be 
determined solely by an evaluation of the position and function of the 
teacher. To hold otherwise would allow school boards to circumvent the 
tenure act and its philosophy. 

Thirty years after the decision in Hetrick the Pennsylvania Supreme 
Court re-examined the significance of school board minutes when considering 
the professional employee status of teachers. In Mullen v_. Board of 
School Directors of D uBois Area S choo l District , 436 Pa. 211, 259 A.2g 
877 (1969) the issue concerned the validity of a professional employee's 
contract v:here there was no recorded vote of the board with regard to 
that contract. In attempting to deprive Mullen of his professional 
employee rights the school board claimed that Mullen's professional 
employee contract was "void and unenforceable" because the vote thereon 
had never been recorded in the board minutes as required by Section 508 
of the Schoc^ Code. U4 P.S. SS-SOS) After determining that the board 
had in fact employed Mullen, the Supreme Court held "the requirement of 
a formal recorded vote to be directory only, although with the caveat 
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that the proof from which board approval can be inferred must be solid.'' 

Concluding that any other result *'would arm every school board in the 

Commonwealth with a tool by which they could regularly avoid otherwise 

valid contracts", the court stressed the legislative policy ot the 

tenure act which was designed to "create an atmosphere hospitable to 

school teachers." The court continued: 

Our teachers ought not have the burden of 
being required to know a 1 the statutes relative to 
their employment. Neither should they have to 
carefully examine the minutes of their hiring board 
in order to ascertain that each and every requirement 
was mplied with. The burden of complying with the 
slat^^e rests with the school board; should they fail 
to conduct their business as required, the conse- 
quences ought to lie at their door> not at the dc^r 
of their victims. They must not be permitted to 
advantage themselves of their own failures to the 
detriment of their employees. 259 A. 2d 880-81 

One should note that the Court overruled a long line of cases 

dating back to 1913 which had given a strict construction to the board 

•/otf requirement. See foctnote 7 at 259 A. 2d 880. The cases overruled 

in Mullen are among the cases relied upon by the Supreme Court 30 years 

earlier in deciding the He trick case. 

Although the facts of the Mullen decision are limited to the failure 

to record a board vote, the principles set forth in Mulle n have been 

relied upon to invalidate recorded board actions where the action of the 

board is inconsistent with the Public School Code. In Sakal v. School 

District of Sto-Rox , 19 Pa. Commw. Ct. 639, 339 A. 2d 896 (1975) the 

Commonwealth Court, speaking through Judge Wilkinson, invalidated a 

school board resolution purporting to elect a professional employee for 

a one year period. The Court conferred permanent, tenured, professional 

employee status on the teacher. The Sto-Rox School Board had atteiSpted 
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to employ Mr. Sakal as "an assistant elementary school principal for a 
period of one year." An assistant elementary school principal, like a 
teacher, is a professional eryloyee position. Mr. Sakal, like Mr. 
Noble, had served for more than two years in a professional employee 
position and was therefore tei. _red at the time he was hired. 

vTnen the Sto-Rox School District attempted to discharge Mr. Sakal 
it did so by resolution, without providing him with a statement of 
charges, a hearing or the other procedural requirements afforded tenured 
professional employees. It was the Board's position that Mr. Sakal had 
been hired on a one year contract, that the terms of the contract had 
expired and tnat the Board was therefore free to dismiss him without 
further reasons. In rejecting the school board position, Jud[^e Wilkinson 
stated : 

If that statement represented the law, ell that 
every school board need to do to emasculate tenure is 
to pass a resolution hiring a professional employee 
for only one year and then execute the standard form 
of contract. 

Relying specifically upon Mullen the Court held that ^'board actiou 
i.n^'.^i:Sisten!: wi'ch the mandate of the sta;.ate could not be used by the 
board to deny an employee his proper rights in accordance with his 
contract." 339 A. 2d at 898. 

The Commonw* -alth Court's williagness to look beyond school beard 
minutes and executed contracts to ascertain the true facts surrcanding a 
school teacher's employment was further demonstrated in Georg e v. 
Commonwealth Department of Education , 14 Pa. Commw. Ct 239, 325 A. 2d 
819 (197A). Demonstrating that the facts can hurt as well as help a 
teacher, the Court found tha" a school board could nor cirploy an inexperienced 



teacher as a profess ionai employee prior to the completion o.: .he 
mandatory two-year temporary professional employee period. The Court 
held that "the school district did not have authority to waive the two- 
year probationary period," and voided the professional employee contract 
which had been executed by the board. 

In conclusion, therefore, we hold that the mandates of the Public 
School Code J, not the Board, determir.e the status of an employee. An 
employee's status is determined by analyzing the certification, years of 
service, position and function of the employee. 

Ill 

As a result of the substantial prorections afforded tenured pro- 
fessional employees a school district ma;^' be reluctant to confer such 
status on a new employee. The viabili t:y of this philosophy was at the 
hear^ of t'-e Hetrick decision. This philosophy has given way to concerns 
over preserving a viable teacher tenure system. We have already observed 
in Sakal anr Bittner the erosion of He tri^k . 

In our opinion. Section 1101 of the School Code has been subjected 
to sufficien judicial interpretation to determine with certainty that 
substitutes cap only be hired for true substitute positions; all other 
positions must be filled by permanent employees who either have or are 
in the process of securing tenure (professional employees or temporary 
professional employees) . 

The seminal case analyzing the substitute/permanent question was 
Love V. School District of Redstone Township , 375 Pa. 200, 100 A. 2d 55 
(1953). Love involved a teacher who was employed from September of 1941 
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through June of 19^^i under a contract as a "elenier.f ary substitute 

teacher." The contract in question specifically provided that ''it was 

not a terxure contract and terminated at the close of each of the school 

years for which it was signed." vlhen the teacher vas removed from her 

position she claimed that she was entitled to professional employee 

status, notwithstanding the terms of her written contract. In determinin 

whether or not Love was a true substitute or a permanent teacher, the 

Pennsylvania Supreme Court analyzed the terms of the then applicable 

Treacher Tenure Act of 1939, The definitions of the terms "substitute" 

and "temporary professional employee" contained in the 1939 Act are 

identical to the definitions presently found in Section 1101 of the 

Public School Code. The Court stated: 

It is clear that the Legislature provided for 
two separate classifications to fill the positions 
created by the absence or leave of a professional 
employee. If the absence or leave were permanent 
then the position was to be filled by a temporary 
professional employee who later would be elevated 
to permanent status if found qualified. The vacancy 
which the Legislature intended a temporary pro- 
fessional employee to occupy is a position to which 
a teacher will not return. If there were no vacancy 
in this sens e then this position was to be filled by 
a substitute. (Emphasis in original) 

Unfortunately for the individual teacher in Love , the definitions 

which are presently in existence in Section 1101 of the Public School 

Code wers alrerecl as a result of the emergency created by the Second 

t 1 War. The Teacher Tenure Act was amended by the Legislature by the 

Act of May 21, 1943. P.L. 273. The term "substitute" was amended by 

adding a proviso that a substitute could be employed "during the present 

war-time emergency and for a period not longer than one year beyond the 

cessation of hostilities, to fill a vacancy until an acceptable qualified 
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teacher can be obtained.'^ Ruling that this specific exception to the 
Tenure Act was appl.'.cable to the case before it, the court sustained the 
employment of the teacher as a substitute and refused to grant her 
professional employee status* 

The special war time emergency provisions which created "long term 
substitutes" were repealed by the adoption of the Public School Code of 
1949. The pre-war definitions of substitute and temporary professional 
were re-enacted as Section 1101 of the Public School Code. The test for 
determining whether position may be filled by a substitute or whether 
it must be filled by a temporary professional (or a professional) 
employee is still valid. If the absence or leave is permanent, i.e. the 
teacher formerly in the position will not return to the position, then 
the position must be filled by a perr lent employee if qualified personnel 
are available. If the absence or leave is temporary, then the position 
must be filled by a substitute employee. 

It is now clearly established that the time at which the decision 
regarding the status of an employee is determined is the time when the 
position is created, and not some later date. In Tyrone Area Education 
Association v. Tyrone Area School District , 24 Pa. Comraw. Ct. 483, 356 
A. 2d 871 (1976) , the Commonwealth Court relied upon Love v. Redstone 
Township to determine that the school board had correctly hired a "full- 
time substitute" teacher for a single school term. In Tyrone a vacancy 
was created when a permanent professional employee took an educational 
sabbatical leave. The replacement for that sabbatical leave position 
was hired as a full-time substitute for the 1974-75 school term. 
Subsequent tu the employmr.nt of the substitute teacher, the permanent 
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teacher on sabbatical leave elected not to return to the district. The 

subst:Jt:ut^ rpprher r\pAmed that this after-the-fact election not to 

return autoniatically converted her into a temporary professional employe 

entitled to the protection of the School Code, Relying upon Love v. 

Redstone Tov^nship , the Commonwealth Court disagreed, stating, 

"At the time of her election, the vacancy 
which she was to occupy was a position to which 
the teacher was to return. This being so, there 
was no vacancy which a temporary professional 
employee could fill; consequently, a substitute 
was the appropriate classification." 
356 A. 2d at 872. 

We conclude that the combined impact of Love v. Redstone Township 
and Tyrone is (1) that the position to be filled controls the status of 
the employee filling it; and (2) that the determination of the status of 
the employee filling the position is to be made at the time the position 
is filled and not at some later date. 

IV 

There was no conflict in the testimony between C. Michael Noble and 
Robert Lindsey the witness for the administration regarding the type of 
position which resulted in Mr. Noble's employment. Both men testified 
that the position was created as a result of resignations from the 
staff. The reference to Mr. Noble as a "maternity leave substitute" is 
a fiction: created after his employment and designed to deprive him of 
the professional employee status. 

On cross-examination Robert Lindsey testified as follows with 
regard to the hiring of Mr. Noble: 
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Q. And how many positions were available to be filled? 
A. i believe it was four. 

Q. And which one of those positions involved maternity lea^e? 
A. None of chose four. 

Q. And isn*t it a fact that all of those four involved teachers 
who had either resigned or moved to an area closer to their 
home or resigned for the purpose of furthering tueir education? 

A. Yes. 

Q. And isn't it a fact that there was no maternity leave position 
available in the district on the date of that interview? 

A. Yes. 

Therefore, v;e conclude that the position occupied by the Appellant was a 
permanent position wnich was vacant at the time he was hired.. 

V 

We have recently recognized the central importance of the position 
and its r- 5:r t^^isibili ties and the effect these have on determining the 
scatus of the employee who lis it. In the Appeal of James W. McDonald, 
Teacher Tenure Appeal I^o . 252 (decided on July l^i , 1976), the Secretary 
of Education affirmed the professional employee status of the Appellant 
even though he had been hired under a contract which provided that ho 
was to ■ employed for 202 days *'for the remainder of the 1971-74 school 
term." McDonal d is particularly instructive in determining the st^.cus 
of Mr. r^oble because McDonald, like Noble, had already earned his 
professional employee stdtus by serving as a temporary professional 
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employee satisfactorily for a two year period. Relying on Section 1121 

of the School Code, the Secretary of Education stated: 

Once a teacher has earned professional employee status, 
he is a professional employee for. ever after, even though 
he interrupts his teaching position in one Pennsylvania 
srhooi district and inoves to another Pennsylvania school 
district. 

The Se ere tar y of Education first determined that the posi tion 
filled would carry professional employee status. In McDonald the 
position was that of elementary guidance counsellor which does have 
professiona] employee status; in the present ca.^e the position of 
teacher is also one which carries professional status. 

The Secretary continued: 

Since the position is one in which an individual is a 
professional employee, Appellant must be classified as 
either a "substitute" or "temporary professional 
employe. if he is to be denied the rights of a 
professional employee. 

The Secretary th^n found that the Appellant could not be a substi- -i;L as 

defined in Section 1101(2) of the School Code because a substitute may 

only be employed to perform the duties of a profession..! employee, 

"during the period of time when that individual is absent." Tne Secretary 

found that the position which Mr. McDonald occupied was not created by 

an absence but was a vacancy. Relying upon Love v. R edstone To wnship , 

the Secretary ruled that a vacancy may not be occ/pied by a substitute. 

Even though the School Board resolution which employed Mr. McDonald 

stated that he was elected "for the remainder of the 1973-74 school 

term" the Secretary found, following the logic of Saka l , that "a school 

board cannot emasculate tenure by passing a resolution and altering the 

standard form contract to hire the professional employee for a lirn-ited 

duration." The Secretary concluded: 

/ 
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Appellee school district has attempted to create a 
fourth classification of teacher, i.e., professional 
employee hired for a liniited period of time to fill 
the position vacated by a professional employee. If 
this new classiiiualion. were peruii L Led , Lht; AppellauL 
would waive his rights undrr Section 1127 of the 
School. Code ... in exchange for a contract of 
limited duration. Such a vaiver violates Section 1121 
of Lhe School Code. 

Finding that the board action was inconsistent with the School Code, the 

Secretary determined that zhe teacher was entitled to all the rights of 

d professional employee and ordered his reinstatement without loss of 

pay , 

We btrlieve McDonald to be deteiiiinative of the case at hand. VJe 
conclude that since: 

(1) the position occupied by Appellant was a teaching position and 
(2/ said position was peiiaanen tly vacant; and 

(3) the Appellant had previously attained tenure; and 

(4) the Appellant held the certification appropriat-r- to the position 
that therefore, as soon as Appellant beg^.n functioning in the 

capacitv of an employr-e of the intermediate ,:nit in the position, he 
attr-in^-rd the stvitus of professional employee. 

VI 

Tht: Board argued that the status of substitute of Appellant is 

the product of a deniotic:. to which the Appellant consented. We reject 
this argument. 

Section 1151 of the Public School Code of 1949, Act of March 10, 1949, 
P.L. 30, as amended, 24 P.S. Section 11-1151, specifics the rights of an 
employee facing a demotion. That section provides in parf 
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"... but there shall be no demotion of any 
professional employee either in salary or in type of 
position, except as othenv'ise provided in this act, 
without the consent of the employee, or, if such 
consent is not received, then such deLiotion shall be 
subject to the right of a hearing before the board 
of school directors and an appeal In the same manner 
as herein before provided in the case of the dismissal 
of a professional employee." 

Tiid teriu "demotion" vas defined by the State Supreme Court in the case 

of Su.ith V. Darby School District , 388 Pa. 301, 130 A. 2d 661 (1957) at 



"A dtmotion of a professional employee is a removal 
from one position and an appointment to a lower 
position; it is a leduction in type of position as 
compared with other professional employees having 
the same status." 

^ Vc i^. 

. .a demotion in type of position means something 
more than a reduction in salary » To demote is to 
reduce to a lower rank or class and there ziay be a 
demotion in tyue of position even though the salary 
remains the same." 

In the present situaLiL^n Appellant was performing the same functions 

throughout his tenure at the Lincoln Intermediate Unit during the 1977-78 

schoo] year. He filled a single position. Therefore we conclude that 

iv.ere vas no demotion nor could there be a demotion. The term demotion 

does not include the change in classification of employee status under 

Section 1101 of the School Code. 

We further conciL :e that the prospective employee cannot contract 

away his rights under the tenure act. These rights are granted by 

statute, and cepend upon certification, the functions he performs and the 

position he holds. To hold otherwise would undermine the teacher tenure 
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act and induce School Boards to exact a waiver of this sort from any and 
all new employees. 



VII 

Did the Appellant accept or consent to a reduction in salary to 
S8,7C0 per year? We conclude that che record taken as a whole reflects 
substantial evidence that Appellant consented to the pay rate of $8,700 
no matter what other higher rate he may have been entitled to (N.T. Bd., 
N'ov. 7, 1978, 38). A professional employee may consent to a specified 
salary provided chat it is not below the statutory minimum. 
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ORDER 

ANTi NOW, this 10th day of September , 1979 it is 

hereby ordered that the decision of the Board of Directors of the Lincoln 
Intexuiediate Unit N'c . 12 to che effect that C. MICHAEL i.'GBLE is not a 
professional employee be reversed and that Appellant be reinstated as a 
professional employee w'irhout loss of pay. 




Robert G, Scanlon 
Secretary of education 
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COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF EDUCATION 
Harr isburq , Pennsylvania 



IN RE: 

APPEAL OF PATRICIA : 

BRUMBAUGH, From A : 

Decision Of The Board : 

Of Directors Of The : 

Tussey Mountain School : Appeal No, 5-79 

District Not To Reinstate : 

Her To A Position Pre- : 

viously Held As A One-* : 

Year Appointment : 



OFINION 



Patricia Brumbaughr Appellant herein, has appealed 
from a decision of the Bc^rd of Directors of the Tussev Mountain 
School District (hereinafter the "School District") not to re- 
instate Appellant to a position previously held by her as a one- 
year appoint-inent . This Appeal is taken in accordance with Section 
1131 of the Public School Code, Act of March 10, 1949, P,L. 30, 
art. XI, S 1131, as amended; 24 P.S. S 11-1131. 



FINDINGS OF FACT 



1. Appellant was permanently certified in Pennsylvania 
as an elementary school teacher and reading specialist in 1975. 
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2. On September 7, 1977 Appellant requested, in writing, 
p one-yeo.r leave of absence without pay from the Huntingdon Area 
School District, tor purposes of educational and personal improve- 
ment, 

3. Appe.llant had attained the status cf a tenured pro- 
fessional employee ai- Huntingdon Area School District prior to said 
leave requeF t , 

A. On September 12, 1977 the School Board of the School 
District ; hereinaf ner the "School Board") approved the hiring of 
Appellant for a one-year position as reading specialist and co- 
ordinator for the District's E.S.E.A. Title I Program, subject to 
approval of Appellant's request for a one-year leave of absence 
frc:-' the Huntingdon Area School District. 

5. Substitute Superintendent George Clapper and Assistant 
Superintendent Walter Curfman confirmed the School Board's action 

by let. -.L- d':ited September 13 , 1977. 

6. Said letter limired the terms of employment to a 
one-year reading specialist internship for the 1977-78 school year 
(133 days) at a salary of iU3,000, 

7. On September 19, 1977 the Huntingdon Area School Board 
approved Appellant ^s request for unpaid leave for the 1977-73 school 
year, effc;ctive Se^jtember 20 , 1977. 
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3. 'he School District submitted to Appellant a written 
contract specifying the above-mentioned terms, signed and dated 
October 23- 1977 by the Secretary of the Schi>-ol Boards 

9, Apoellant did not sign the said contract. 

10* Appellant performed duties as a reading speciali^rt 
and co-ordinator for the School District for the 1977-78 schocl 
year and received the agreed compensation for her services. 

11. At no time during the 1977-78 school year did 
Appellant resign from her position in the Huntingdon Area School 
District . 

12. At the conclusion of the 1977-78 school year, Appellant 
notified the School Board by letter dated July 10, 1978 of her 
intention to remain .^ith the School District in the position of 
reading specialist and co-ordinatorc 

13. On August 2, 1978 the School Board voted not to 
retain Appellant in the position previously held by her as a one- 
year appointment with the School District. 
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14. Appellant resumed her Zor::\er position at the Hunt- 
ingdon Area School District, with full tenured status on Sep- 
tember 9r 1973, the first day of the 1978-79 school year. 
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Appellant requested and received a hearing before 
the School Board on January 24; 1979, at which she presented her 
objections tc the School Board's action not to retain her and 
further clain.ed rhe right to reinstatement under the tenure pro- 
visions of the Pennsylvania Public School Code. 

16. Subsequently, on February 12, 1979, the School Board 
voted not tc reinstate Patricia Brumbacgh to her previous position, 
which decis'on is the subject of this Appeal. 



DISCUSSION 



Ihe question raised in this appeal concerns the right 
of Appellant, a tenured professional employee on an approved one- 
year leave of absence from one school district, to assert tenure 
rights under Section 1108(b) of the Public School Je in a 
second school district at the completion of a one-year appointment 
therein. In other words, may a teacher invoke the proVections 
of tenure in two school districts simultaneously? 
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At me outset f it must be recrvjiiized that this is a 
unique situation apparently not envisioned by the drafters of the 
Public Scr-^ol Code provisions establishing the teacher tenure 
aysten. Section llG8(b) specifically recognizes that, a teacher 
is entitled "o a permanent position under a continuing contractj, 
as cutiljned in Section 1121, in any school distric-^ within the 
Cominonweal th once that vieacher has met the statutory require.Trents 
for tenure. That- parajraph reads, in pertinent part: 

No professional employee who has attained tenure 
status in any school district of this Commonwealth 
shall thereafter be required to serve as a temporary 
profi'essional eraployee before being tendered such a 
contract when employed by any other part of the public 
school system of the Commonwealth* 

21 P.S. § ll-1108{b). Section 1108, however, when read in its 
entirety, clearly was intended to deal with the process by which 
a temporary professional employee attains tenure status. It does 
not address the special problem of a ; prof ess xonal employee, al- 
ready tenured, who serves in one school district while on a leave 
of absence froiii another. 

In order to resolve the question, then^ we must consider 
the initiaj purpose of the tenure provisions of the Public School 
Code: " . . * to maintain an adequate and competent teaching staff, 
free from political and personal arbitrary interference, whereby 
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capable and competent teachers might feel secure and more efficiently 
perform their duty of instruction ..." Ehret v. Kulpmont 
Bo ro School Distri ct, 333 Pa. 518, 524, 5 A. 2d 188 (1939). Certainly, 
a protected, guaranteed position with one school district suf- 
ficiently fulfills this purpose. The additional protection of 
simultaneous tenure in a second district would be unnecessary. In 
the instant caser for example, the Appellant had the security of 
continued employment in the Huntingdon Area School Districtr The 
leave cf '^b3ence was approved by the Huntingdon School Board, and 
regardless of whether it was considered a sabbatical under Section 
llo6 or a leave for professional study under Section 522.1, Hunt- 
ingdon was required to reinstate her at the expiration of that 
period. 24 P.S. § 11-1168. In both types of leave, her seniority 
rights are explicitly protected. 24 P.S* §§ 5-522.1, ll-ii70. 
Furthermore r any waiver of the requirement to return would be 
effective, of course, only at her own instigation. Since she never 
resigned her position with Huntingdon, she could return there if 
she so chose. Appellant did, in fact, resume teaching at Hunt-- 
ingdon, with no loss of seniority or salary, when the School Board 
declined to retain her for another year. In this regard, the 
tenure system worked precisely as it \ as designed to work. 

Not only do we find that Appellant Brumbaugh preserved 
her rights at Huntingdon by requesting a leave of absence for one 
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year only; we also find that she was fully aware of the limited 
nature of her relationship with the School District. The :ninutes 
of the School Board meeting of September 12? 1977, on which she 
said she relied for the terms of her employment, stipulated that 
it was a one-year position, subject to the approval of her leave 
request. This was confirmee by a letter to her from Superintendents 
Clipper and Curfman, as well as by the unsigned contract submitted 
to her .n October. 

To allow Appellant Bruiribaugh to bootstrap herself into 
a permanent position upon completion of this limited one-year 
appo.l rtn^en t without terminating her associatior v/ith another school 
district would open the wa^ to "tenure shopping" by teachers among 
the various school districts. Such a precedent would operate to 
disrupt the stability of the public school system, and would militate 
against the smoo^' mainten£ e of an adequate teaching staff in 
the ir.dividual districts. It would force the school district to 
accept a teacher into its permanent employ whom it intended to hire 
for the p riod of a leave of absence only. Thus, not only would 
'""uual tenure" be an unnecessary safeguard for the employee, it would 
also interfere with the school board's management and control of 
local school policy, a result often recognized by the courts as 
not v^ithin the original contemplation of the legislature in en- 
ac^-ing the *:enure provisions in question. Ehret v. Kulpmont Boro 
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School District , supr a; Welsko v, Foster Tcvnahi ' ^ School District, 383 
Pa. 390, 393, 119 A. 2d 43 (1956). 

Nor v^uxd a finding far ^^^pellee, if limited ' the ''dual 
tenure" situation, allow a school district to circumvent the tenure 
reqa-^reiTBnts, as ;^)pellant ocntar^ds. It would not permit the de n ial of 
tenure rights by hiring any professioeial on a one-year basis; it woiild 
only permit the hiring of a professionc enployee for a limited tenn in 
those cases in v^iich the teacher lias retaixied tenure rightis elsewhere. 

A finding for PjppeUbee will facilitate another practice 
related to sabbatical leave entitlenient. In the past the Secretary has 
advised school boards that it is permissible for a professional employee 
to qualify for a sabbaticstl leave fron one school district and be enplo^-ed 
by anodier school districts Eirployment in aiKxther school district may 
fall within tlie purpose of either heaLLth or study for which an employee 
is entitled to a sabbatical leave under Section 1166 of the Schoo]. Co3e. 
Professional enployees may enrich themselves professionally and benefit 
the school district by teaching in another school distx'ict with an 
entirely different stiident enrollment and fetculty than their own district. 
A professional enployee may seek restorative experience by requesting a 
sabbatical to teach in another school district v;here tensicps may be 
less. Permitting school districts to hire a teacher on sabbatical leave 
for a limited duration will parmit this practice. 
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For these reasons, we find for the . _jeliee School Dis-Lrict 
ar-:^ hold that Appellant, a tenured professional eyrployee an a leave of 
absence frora one school district/ is not entitled to simiiL"=:-^-:ieously 
inTOke t^r/ore rights ir: a second school district. 

;^cor- r Vv , vv^ nnke the follovring: 
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ORDER 



AND NOW, this 



10th day of 



Septer.ber 



1979, 



it is hereby Ordered that the decision of the Board of Directors 
of the Tussey Mountain School District not to reinstate Appellant, 
Patricia Brumbaugh, in the position previously held by her on a 
one-year appointment is aLfirmed and the Appeal of Patricia 
Brumbaugh is dismir.sed. 




Robert G. Scanlon 
Secretary of Ecacation 
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DEPARTMENT OF EDL'CATION 



Marjorie Brennan 

Appel 1 ant 



V . 



Teacher Tenure Appeal 7-79 



Berwick Area School District 
Appellee 



OPINION 

Marior.-^e Brennan, Appellant herein, has appealed from the 
decision of the Board of Directors of the Berwick Area School 
District, dismissing her as a professional employee on the ground 
of persistent and willful violation of the school laws. 

FINDINGS OF FACT 



1. Appell-rni:, Marjorie Brennan, was hired as a professional 
employee of the Berwick Area School District on August 1, 1967. 
Exhibit ~ Professional EiT-ployee Contract. 

2. Ms. Brennan is certified to teach elementary school: 
kindergarten through sixth grade. N.T. 13, 1^, 37. 

3. Ms. Brennan taught the first grade at the Berwick Area 
School District for many years. N.T* 35. 

4. The first grade classroom where m's . Brennan taught was 
located on the first floor. N.T. 9, 38. 
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5. Beginning the 1978-79 school year, Ms « Brennan v;as 
assigned to teach the sixth ci-^acle. N.T. 3, 7. 35. 

6 . Ms . Brennan express e i concern about teachi nq the si xth 
grade and indicated that zhe children v;ere go'.ng to suffer. N.T. 
12, 37, 

7. Ms. Brennan ' s sixth arade cl assroon was located on the 
second floor, which effectively meant she had to negotiate two 
stories because of the locatr.on of the office and cafeteria. N.T. 
9, 38 . 

8. Although lAs , Brennan expressed to her principal her fear 
of falling down the stairs, she had no recollection at her hear- 
ing of having complained about difficulty climbing the stairs. 
N.T. 9, 38. 

9. On October 10, 1978, Ms. Brennan said she wasn't feeling 
well and asked for a substitute for the next day. N.T. 4. 

10. Ms. Brennan never returned to her teaching duties. 
N.T. 6. 

11. On October 18, 1978. Principal Garrison sent Ms. Brennan 
a letter instructing her to submit a dor .r's excuse to the 
office of Superintendent: :ook. N.T. 5. 
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12., In response, Mr. Cook recei\^ed a note from Dr. Thomas 

E. Patrick which stated in its entirety: 

Marjorie has been absent from teaching lO-ll-' .' because of 
severe pain in legs. Going to Geisinqer Medical Center to 
Arthritis Clinic 10/26/78. 

N.T. 15, Exhibit. 

On December 6, 1978, Mr. Cook received a second note 
from Dr. Patrick reading: 

Margorie is being treated at CMC with reports sent to me 
Dr. Patrick. Dj^agnosis at CMC is bursitis in left leg. Next 
visit to CMC is to be 12/18/78. She may return to her work 
as soon as pain is relieved enough to r^esume full duties 
as teacher* 

N.T. 16, Exhibit. 

14. Mr. Cook wrote to Ms. Brennan on January 23, 1979, and 
February 7, 1979, as^king for a doctor's excuse from Geisinger 
Medical Center. N.T. 16, Exhibits. 

15. In response Mr. Cook received a letter from Dr. Dennis 
'i'orretti of Gel::: inqer * s Rheumatology Clinic, which letter was 
incorrectly dated January 5, 1979, but was actually sent February 
6, 1979, as stipulated by the parties. N.T. 18, 22. 

16. Dr. Torretti's letter states that Ms. Brennan was seen 
In the Rheurriritology Clinic in October 1978 and once again on Feb- 
ruary 5, 1979. Dr. Torretti's diagnosis was that she was "extreme- 
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ly overv;eignt" v;it:h "r>'C;:sible bursitis cf the riqht knee," also 
sorne osteonrthr 1 1 1 s in the riqht s.nkle re letted "Co bh earlier t rac 
ture. N.T. 24, Exhibit. 



17. Dr. Torretti's letter contains this conclusion: 

I have seen the patient on only these two occasions. In the 
inter irr. she has herein managed by her private physician. Her 
activities were net restricted initially. From a purely medi 
cal point of viev; I think she : cvjite able to return to 
v;ork at this time.. It is concei\able that she might exper- 
ience continued symptoms unless she is able to lose some 
we i ght . 

N.T. 18, Exhibit. 



IS. After receipt -;i this report, Mr. Cook wrote to Ms. 

Brennan in February 9, 1979, stating: 

We have received a letter from Dr. Torretti, of the Geising- 
er Medical Center Staff, and he feels that you should return 
to work. Due to this response from Dr. Torret'ci, we would 
like to have a date when you expect to return to work. 

N.T. 17, Exhibit. 



19. Not hiaving received any response to his letter of Febru- 
ary 9, 1979, Mr. Cook wrote to Ms. Brennan again on February 
26, 1979, ordering her to report for work on March 1, 1979, or 
face dismissal. N.T. 19, 20, Exhibit. 



20. Ms. Brennan received all correspondence from Mr. Cook 
cited above. N.T. 49. 
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froHi Ms. Brennan on February 28, 1979, aisputing his readinq of 
Dr. Torretti's letter and concluding: 
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ntil there is sufficient weight loss and the right ankle 
is sufficiently healed, it woul-. be ir?oossible for me to 
s cand the pain. 

N.T. 20, Exhibit. 

22. Ms. Brennan did not report for work on March 1, 197^, or 
ti'iereaf ter . N.T. 19, 49. 

23. By letter of March 1, 1979, Super inter.dcr.t Cook notified 
Ms. Brennan that her dismissal hearinn was scheduleo ror March 
13, 1979, seating: 

You will be charged with willful violation of the school 
lav;s of the Commonwealth in that you are illegally absent 
from your position ani, by this action, have abandoned your 
teaching contract . 

N.T. 20, Ex.-.ibit. 

24. As of :'-otember 197 , Ms. Brennnn had 126 1/2 accumula- 
ted sick davs wh . :h includr the 197P-79 school year. N.T. 14. 

25. From OctoTer 11, 1978, through February 23, 1979, Ms. 
Brennan received salary in the form of sick days, a total 
of 9 2 days • N.T, r 1 , 22. 
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26. Effective March 1, l97o^ Super intenderit Cook suspended 
Ms, Brernan w:Ltho'.;.t pr^y pervdmy the cutcome of her hearing. 
N.T. 22. 

27. At Ms. Brennan's hear ma on March 13, 1979. only three 

Witnesses testified: Principal Garriso-i. Super it'^ndent Cook and 

Ms. Brennan. No physician or psychcioqlst v;as called to testify 
on Ms . P rennan ' s br^ha 1 T . 1 . 

28. In addition to t.. physicians* letters quc'^ed above, 
two others were introduced at the hearing. N.T. 41, 4.3. 

29. Dr. T.C. Corson wrote: 

This is to verify that Marjorie Brennan was seen in my 
office on 3/7/79 with symptoms referable to menopause. 

N.T. 43, Exhibit. 

30. The other ettf--, dated r^arch 7, 1979, as frorii Dr. 
Patrick. It states th^rt he saw Ms, Brennan on October 20, 1978, 
at which time she complained of headache, a left sciatic type 
of pain, pains in her riaht ankle, and pain in her leqs. He ob- 
served her to be upset and nervous, and prescribed a tranquilizer 
for her anxiety. Her next pertinent visit was M-jrch 6, 1979, at 
which time she was also v^ry nervous., upset, and depr..ssed, and 
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co.-r.plained of terrible hea^iaches . There is no rnentior. of leg or 

ankle problems at this visit. The lette :oncludes: 

I sincerely bel ieve that be cause of he^ somatic complaints , 
find because jf her emotional p."oblems, her value as a teach- 
er at this immediate time woul d be quest :i enable . It would 
seem to me that a 1 eave of absence f rom work is indicated 
at this time. This would give her the opportunity to care 
for her problems, avid rcT:iArn a healthier and better adjusted 
person . 

r; . 7 . , 42 , Exhibi t . 



33. After the close of testimony at the hearing, Ms. 
Bre:':r:in's attorney submitted a letter to the School Board and 
Mr. Cook ^-king for a sabbatical leave of absence for health rea- 
sons for the 1979-1980 schcol year and to consider the remainder 
of the 1976-1979 scr^ool year as sick leave days. N.T. S2, Exhi- 



32. Ms. Brennan had not previously asked fo»" sabbatical 
leave for either the 1978-:979 or the 1979-1980 school year, N.T. 
43 . 



33. Or: March 21, 1979, the Board of Directors of the Berwick 
Area Sch^;ol District voted to dismiss Ms. Brennan, concluding: 



Th ■ J. the failure of Marjorie Brennan to report to her sixth 
n j^e teaching assignment at the Forteenth Street elementary 
builamg from March 1, 1979, to March 13, 1979, constitutes 
a persistent and v^illful violation of the school laws of 
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tn i s CoiTimonw^-'" • ':r 'in th^t her absences frc^ hor 
position • ;. duties fron^ Mc^rch 1, 1979 to -rch 
werr- ■'^'..at lecal cause and were unexcus'"- . 

Decision of the Board, Conclusion of Law Tio . 4, 

34 . Ms . rennan filed a 1 1 me 1 y j npea 1 w i thi the Secretary 
of f^djcation essentially allegino that the facts did not support 
the iismissal and th.^t the District acted unlawfully by fail ^nq 
to respond to her requests of March 13, 1^7'"-, for more sick leave 
and a sabbatical. Petition of Appeal, Statement of Grounds for 
Appeal . 

35. As cart of the appeal nr--7^?ss, Ms. Brerir] took the 
depositions by written mter-roaator ies of both Dr^ Patrick and 
I) r . Turret t ] . 

3t . In hiS deposition, Dr. Patrick stated that he is a spe- 
cialist in family prarM,;^-^ and that h:is examinations cf Mrs. 
Brenrian wer^- primarily in tenrocatorv . Deposition of Dr. Patrick, 
pp . 4 and 6 . 

37. Dr. Patrick also stated: 

dasically, her treatment for her arthritis and her leg 
pains was at the arthritic clinic at G-^isinqer, and 
I saw her because of her emotional problem.s and her 
depression and her tension headaches . , . deposition 
of Dr. Patrick, p. 7. 
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36. Although Dr. Patrick offered his opinion on the effect 
of Lhe second floor assignment on Ms. Brennan's leq oains (for 
which he wasn't treating her), at no time did he unequivocally 
state that she could not nandle this assignment. Deposition of 
Dr. Patrick, p. 9. 

'39. In his depositior, , Dr. Torretti stated that he is a 
sub-specialist in the area of rheumatology, and he reported an 
extensive physical examination of: Ms. Brennan's le^' problems. 
Deposition of Dr. Torretti, op. S and 5. 

40. Dr. Torretti, stated in hi: ieposition: 

It is conceivable that the climbing of steos might cause 
some increase in s /'mptoms with respect to her ankle pain,, 
but on examination, mobility of the ankle was well maintain- 
ed, and there was not any major restriction of motion pre- 
sent. The knee pain that she was experiencing appeared to 
be self-limited and should not represent a chronic problem 
tnat would permanently impair her function as a result of 
climbing up three flights of s'-^ps. 

Deposition of Dr. Torretti, p. 9. 

-1. At no poiiit in his depos]tion did Dr. Torretti offer 
the opjnion that Ms. Brennan was unable to return to work. Depo- 
sition of Dr. Torretti, pp. 8-10. 



DISCUSSION 
This Appeal oresents two issues: 

A) Did the facts support Ms. Brennan's termination? 

P) Dj.d the Board act unlawfully by failing to respond to 
her requ-sts of March 1 1979, for more sick leave and a 
sabbatxcai? 
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In her *ief and at oral argument on Appeal, Ms. Brennan 
attempted to raise a third issue: 

C) Did the District err b; ceasing payment of Ms. Brennan 's 
salary prior to conclusion of a dismissal hearing? 

• ^v^'^-gnce of P er sistent and Willful v^iolation of School Law 

Section 1154 of the Public School Code of 1949, 24 P.S. 

§11-1154, provides for the payment of sick leave for teachers 

at the rate of ten days per school year and allov^s for the accu- 

mul'^tion of unusud sick leave. It further states: 

The board of school directors may require the employe to 
furnish a certificate from a physician or other practition- 
er certifying that said employe was unable to r^erform his 
or her duties during the period of absence for which compen- 
sation is required to be paid under this section. 

It is abundantly clear that Ms. Brennan willfully and per- 
sistently failed to provide a disability certificate to the 
Beard's agent. Superintendent Cook. Her regular physician wrote 
on October- 26, 1978, and December 6, 1978, stating that she had 
leg problems for which she was being treated at Geisinger Medi- 
cal Center. Quite reasonably, Superintendent Cook wrote to Ms. 
Brennan on January 23, 1979, asking for a certificate from 
Geisinger. He received no response to this request. He renewed 
his request in writing on February 7, 1979. In response, he re- 
ceived an unequivocal statement from Geisinger 's Dr. Torretti 
stating : 

From a p-jrely medical point of view, I think she is quite 
able to return to work at this time. 
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Mr. Cook then wrote to Ms. Brennan again, this 
time on February 9, 1979; telling her of Dr. Toretti's 
conclusion and askino v/hen she would return to work. Not 
having recieved any reply to this l-tter by February 26, 
1979 f he wrote to her agair* on that date ordering her 
to return tc work on March 1, 1979, or face dismissal. 
Although Ms. Brennan wrote back on February 28, 1979, 
stating her ov/n opinion that she could not return to work, 
she did not submit any medical certificate to that effect. 

When Ms. Brennan did not return to work on :iarch 1, 
as ordered. Super a'itende- Cook suspended her sick leave 
pay and notified her of her termJ, nation hearing. 

It :lo irnp^ortant to note what matters are and are 
not at issue here. The question is wnether Ms. Brennar ' s 
absences from work from March 1 through March 13, 1979, 
were lawful. It is not material whether subsequent medical 
evidence might have supported her claim of illness; the 
School Code places on the teacher the obligation to provide 
medical certificates of ongoing disability. 



Ms. Brennan simply failed co comply with r-:-r suoerinten- 
dent ' s lav;ful request for a usability certificate. Her contin- 
ued absence from work after having been given over five weeks 
to produce such a certificate constitutes persistent and willful 
violation of the school laws of the Ccm:)^ ^r.wea 1 th . 

Furthermore , as conceded by Ms . Brennan ' s counsel on 
appeal , the reasonable request of a super intender.t may be viewed 
es school law for purposes of a persistent and willful charge. 
Brjef on Appeal, p. 15. See Caffas v. Board of School Directors 
of U p pe^ Dublin Area School District , 24 Pa. Commonwealth Ct , 
578, 353 A. 2d 898 (1976), Stroman v. Secretary of Education , 7 
Pa. Commonwealth Ct, 418, 300 A. 2d 286 (1973). Superintendent 
Cook made a re ;sonaole request of Ms. Brennan to return to work 
after having given her ample opportunity to obtain a medical 
ce'-^t i f icate , ard she did not comply witri that request from March 

1 _ ■[ ; Q c 

Ms. B:'- iman arguer ;hat it was unreasonable for the Board 
to rely on the rrtedical findinas of Geisinger*s Dr. Torretti be- 
cause he had only seen her twice and Dr. Patrick was her regu- 
lar .hysLCian. Thjs :s unpersuas i ve . Dr. Patrick's earlier cer- 
tificates indicated rhat her continued absence was due to leg 
problems which were being t?'^" ted qc Geisinger. Accordingly, 
Geisinqer was the best sousroo rmation about '..hos o!-o- 
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cecause Dr-. Torretti was the treatinc physician ror rhe 
only prcci^'-T' that Dr, Patrick had certified, it was entirely 
appropriate for r-r . Cook to ask for and rely ;:jpon his o\: ir\ior\. 
i^urthemore , . h:s letter of March 7, 1979, Dr. Patrick also 
reported onT^' :wo pertinent visits by Ms. Rrennan urlng the 
school year, jne of ;y;iich occut^reri after her notice of termina- 
tion. As it ^ d owt, Dr. Tort^ott^ had seen . Brennan tvvice 
for this problem .. whereas, as of February 1979 ^ Dr. Patrick ::ad 
only seen her once for it. Whereas Dr. Patrick's examin .on was 
^'orimar i ly mterroqatorv" , Dr. Torrr?tti reported -in extensive 
examination. Also, Dr. Torrett' is a sub- spec i a 1 i s t in the ar-a 
o: rheumato loqy , whereas Dr. Patrick is m family practice. 

Ms. Brennan argued at her hearing ana on appeal that other 
medical problems--hi gh blood pressure, depression and menopause — 
warranted her continued absence from work. These arguments are 
both irrelevant and unsupported. They are irrelevant because 
it is the teacher's duty to supply a requested medical cer^tifi- 
cate supporting her absence and this is what she failed to do 
in a timely lashiono A teacher cannot simply disregard the clear 
languauje m Section 1154 of the School Code requiring medical 
certification, disregard her superintendent's order to report 
to work, and tr'-n afterwards try to justify her absence. 
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o rQ'.>/.':'nts are unsuppcrteri in r.r . no physician clear- 
1"/ strite '.'. 'it any i Tte zhat f-'s , Brennan wa.s un-.ble to perform 
rer iut"'e.s ourinc her per:od of ab:-:ence, as nandared by Section 
...54 fcr a rr.e":icai excuse. 

Accordingly, 'we find that H'-.arc .'-j c^'nclusic '-'s . 

Brennar was absent unlawfully from r'iarch 1 throuq.. ■a: ^3, 
1 9 7 9 , : s f ' .'. 1 y s u p p c r t e d b y i 1 evidence. 

3 . Request for Mo re Si ck Leave and Sabbat ica 1 

'-'s . nrcnvi.an araues that rhe Board "acted unreasonably and 
ir; v:olati.on of the lav; by fo-il^np to respond to Petitioner's 
requests to use accumulated sick leave, to be aranted an unpaid 
IP'-^ve of absence or to taK-:- a sabbatical leave." 

The arcument for more sick leave o"^ an unpaid leave cf ab- 
sence imply ignores: the f :t that the E.;;nri found that Ms. 
Hrennan had not fulfilled her statutory obliqa^ion /o provide 
miedical certification of her need for sick leave. Thus, the 
board's decision did effect ivelv answer, and oroperlv der^ th^^ 
first two parts of her request. 

As to her request for sabbatical leave, Hs . Brennan ' s attor- 
ney conceded at oral argument that, "There are several cases 
that ind.:...a>:e the Secretary does not have th.., authority to order 
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s-.r/.>-^'- . "''^1 ' . N.T. Oral Arqunr.ent , p. 18. This is indeed settled 
case law particularly v;here , as here, the School Board has not 
rulec! on tlie issue. Commonwea 1 th , iJepa r tment of Edacat ion / . 
Oxford Area School District , 24 Pa. Comn-ionwea 1 th Ct . 421. 356 
A. 2d 857 , 862 ( 1976 ) . 

C . C e s saticn of Sick Pay Pendinrj Hearin g 

Ms. Brennan argued in her Brief on Appeal and at oral argu- 
ment that it was unlawful to suspend her sick pay from March 
1 (date of notice of hearing) to March 21 (date of Board's de- 
cision;. Ever, the most liberal reading of her Petition for 
Appeal fails to reveal that that issue was raised therein. Nor 
IS tnere any • indicat ion in the record that this issue was raised 
at the Board hearing. 

The Department of Educations Teacher Tenure Hearing regi)Ta- 
cions require petitions of appeal to contain: 

( :5 ) A statement of the iss^^es present'?d (anc' ) 
(4) The relief requested by the appellant. 
22 Pa.. Code §351.3(3) G (4) 

Accordingly, this issue has n^ been properly raised on appeal. 

N' -^.'er tiieless , in the interest of administrative and judi- 
cial economy, we note that Ms. Brennan 's position on this issue 

is not: meritorious,. 



EKLC 



In si'pport of i':^'^ oo.''- on, Ms. Rrennan cites the unreport- 
ed decision of the United States Distr : :-^t Court for the Eastern 
District of Pennsylvania in Ashl i e v > Chester- Up I and School Dis - 
t rict , Civil Action No, 78-4037 f^^-y 9, 1979), which held: 

A : ter Skehan , the procedura 1 due process ri qhts of d is- 
charged teachers and professors require the protection of 
nothing less than a prior hearing. Therefore, to the extent 
that Pennsylvania Local Agency Law permits the dismissal 
of a public school teacher without benefit of a prior hear- 
ing, it is uncon s t i tut i ona 1 . It rema ins to determine, then 
what is ^.o be done about it , . . Since Skehan compels a 
pre- terminat 1 0!i hearing, plaintiff must be returned, as 
nearly as is r^r act icable , to her status prior to dismissal. 
This means, at the minimum, reinstatement to a suspended 
status with back pay pending the outcome of the school 
board hearing. Slip Opinion at a, 7. 



Even had th:LS issue been properly raised on appeal, we 
would find the Ashlie decision inapplicable for a number of 
reasons . 



Ms. Ashlie had been prevented by her school district from 
returning to work; whereas Ms. Brennan refused to return to work 
and failed to procure a proper medical excuse for this refusal. 
Thus, the issue here is whether a teacher must receive sick 
leave without complying with the statutory requirement for re- 
ceipt of it, not whether a teacher may be barred from v;orking 
without pay pending a hearing. Since Section 1154 sets forth 
a specific requirement for obtaining sick leave, and since r^s . 
Brennan did net filfill that requirement, she was entitled to 
no more sick leave. 
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di smissed without a prior hearing of any sort; whereas Ms. 
Brennan was suspended prior to ^. ^uil hearinq on iier disir^issal. 

For the foregoino reasons, we would have declined zo apply 
the A s n 1 i e rationale re t r c ac ■.: . ^/e 1 y to March 1979 :n this c^j-:e , 
even were rhis issue properly raised. 

Accordinciy, we rr.ske t:he follov;inc7: 

AUD riOW, this jji day of August , 1981, t is reh7 

Ordered and Decreed \-ha:: the decision of the School Board of 
the Berwick Area School I^istrict dis^-issinq Appellant be sus- 
tained on the cro;,;. ot per-s i s tent: and willful violation of th( 
Schoo 1 Laws . 



Robert G. Scanlon 
S'^creta^v of Education 




151 



depart>:l:;t of kducatig:; 



A ■ p e 1 1 a n t : 

V. : Teacher Tenure Appeal No. 8-7 9 

Uniontown Area Sciiool i-isLiicL. : 

Ap:.)cllee 



Ja-c5; r, Weaver, Jr., /-yvc'i lr\nt herelr. h^^ appealed from the 
decision of rhe 1 •:-:rd oi Direceors of the Uniontcv.ni Area School 'Jiserict, 
disrr.issing hini as a prof es :;ional e:;.ployee on th.e ^■;rcund of iiatnorality « 

jylNDJ^^C^ 01 FACT 

1 , A ] : : c 1 1 a a i." , .1 : e s P . r- a v e r , Jr., v; ci s h i r e d by 1 1 ic Un i o n t o wn 
Arc-a Scliool i isiricL or. !-M'pte:nber 3, 3968, and v;as a professional 'anployee 
o f I : \ i h i s 1 1' ic I t c t e i i i i i I he fifth r a d e a t t he Men a 1 J en Kl emen t a r y 
SlIi'OoI l La*.'. ti::iL: >.n<.: j.d t_ri ts J a Ae^;ust J^^/o leading; to his suspc-nsio: 

vithout pay in Sept.irbL'r 1978. r . 279, 280, 705, 70e. 

2 . C) n S e p t c r,i b e r 5 , .1 97 8, V n i. o n t own A ]^ e a S c h o o 1 F i .s' I. ]." i c t u p c i 1 : i ~ 
t e ■ " da t ^ r ] v ^ ^ ' ^ ' c 1 ' ' r t' e ■ ' c ' d e 1 1 ''^ r* e c 3 1 1 ' ?' e a !-9 m i a lie r^ ! "! 1 c 'Tti e ! .'i r v 
School P r i n r i i > :i 1 ;\ i c k G a 1 i c info r in 1 n i; hi ni t ha t ..I am e W VJe aver, dr., 1 1 a d 
b e e • 1 i n v o J v e d in a n i n c i d c i\ t r. '.\ 1 1 'l - :\ : [\ w : :. t I 0 '/' d , /il: t h j > ..) a 11^ n I'U • , j a t rr. n t 
Store in thtj Fniontov: Mall vdiicdi i'.ad .1 t-d I. o !a' 
Tr. 280, -90. 
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3. Principal Galie had heard of zhe ''incident" on the eleven 
c'clork radio ncv/s. Subseq'.: I ly hct -as vir.ited by a State Troo[:er 
regardir.r ^" t and r-. :d about ^c. in tne ncv;spaper. Tr . 476, 490. 

4. Prior to caking any action . .rding appellant Weaver > Br. Elicker 
received r call fron-i a parent saying that she represented most of the 
.".others ci rhe children in Mr. Vvcaver ' s class, and that they in'^endcd to 
withdraw tlieir children unless soir.e action were taken in the matter* 

Tr. 281-2^^, 

5. VrincliJ^ c;ali-. iv'cd ■ '•.'^ne cells froij four parents inquiring 
-hat he V..- going _o do with Mr. v;eaver. One stated thai, if s^jmething 
wa^vH^t dc'iiO, they wc/^. '.:::ig to take cneir kids out of Mr. ^;eaver^s 

roo"^. All . .^u: calls wc. ^ r^^ce^ved aft:er Mr. We^^ver was suspendod . 
Tr - ^" ^(77, '49:. -'^3. 

Su}>c::j 'lent Klj.:kc:r conducted cw inve:. tigat ion which consisted 

C/f : 

(a) Spe<:i/M':;^ lo ::':\c manager of ih^^ Bon 7'on Dcpai '"'lient; Store; 
Ir^ 4 So; 

rh; Speaking lo a hc- guaro : Tr . 455: 

^^7r::k:ng r - :ha ■ :ol:c. : Tr . 456: 

■id) Sj^eaking by Lel..ip: .v> ri-t Magistrate Parker; 

... . . 3 <^ 

(v) On Sv. f>tci::bt.:-r • , ^-97c , ,)ig with Janius Weaver, Jr.. 

hi5-^ att.orney, lar:]u5; Wt.-aver Sr., ai^r. t v;o PSEA 1 vpr esent at j ves ; 
Tr. 180, 281. 

7. At th- n-^-(ti]^g h.'ld Srpt (.-nhf'r II, 1 978, api lant VJravcr 
; know ; »-(t;' rd that he. " d been j^rescnt at tlie site of 1,,. alleged in^ ';ent> 
hat h'' :'t •«■■ e i V (. d a enr!i;'.)nr; and <i fine war I'aid, Tr . 292. 
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8. On September 12, 1973, Superintendent Elickcr sent Appellant 
Weaver a letter, Tcac:.:r's Exhibit D, telling him not to report t: work 
until furtiiur notice ■•p.d ing the results cf the investigation of the 
incident at the Bon Ton Department Store. Tr . 287-288. 

9. On Septe:::ber 14, 1976, Superintendent Elicker sent Mr. Weaver 
a letter » Teacher's Exhibit telling hir. that he would recommend Mr. 
Weaver's t erriiinat ion to the Board of School Directors and that Mr. 
v;-river was suspended vithout pay fron] the date he was initially ii'.formed 
ncL to report to vrork, pending further action by the Board. Tr. 288. 

10. Superintendent Elicker's decision to suspend Mr. Weaver 
vith.out i;ay v;as ziacc on the advice of counsel, Mr. Herbert Margolis. 
Tr. 289, 292, 454. 

11. Super intcnd.:nt Ej.ickor contacted Mr. Margolis oy telephone on 
..eptenii^c-r 5, 1978, to find out vhethe:- the School Code v/ould allow him 

to suspend Mr. VJeaver after his arrest and pav-ment of a fine fur disorderly 
conduct. This vas the extent of Mr. M^irgolis* advice to Dr. Elicker on 
tlu: matter prli'i" tc the termination hearing. Tr. 463, 460, 454. 

12. At Mr. Weaver's hearing^ Mr. Margolis sat v/ith the Board and 
1 (ju^'filly act'-'d as c iia ir persr.n and ruled on procedural m^atters. 

13. A: : . Wc -^'s heari'ng, tae administration's case was presented 
by attorne/ Wi' lam :. "-dcliffc, hired by the oard fee" this purpose 
pursuant to a mor 'ou i.... on Sept.ember 18^ 1973. Minutes of School 
Board, S.,.; ember ]8, 197c'. 

14. Alt\ .i>ei , Mlis offc d to testify ^: s to the extent of 
his prioj- conve- ; t ci" mce- "nt Elicker, . VJeaver's attorney 
did no L call * . • .. - . : i ' , 47.. 
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IL. by leiicr dated Sepler.ber 19, 1978, the Uniontcwn Area School 
District j'ori::ally <idvised Mr. We/iver oi the Beard's resolution of 
Septcir.ber 18. 1978, to the effect that he had been engaged in immoral 
r.onduct, prcpv-sin^ that his contract be teriTiinated , and setting a hearing 
date for October .1, 197o. Tiie Jotter quoted the f olicv/inv^ staterriont of 
chargc-.s : 

i. "in about rrid;iy, August 25, 1 978, in and 
ab'.^>:i Bon it.:! Dor-: r tr.ci:': Store .in the Uniontovn 

]-!aj.i. , a public i^lac; ., '■ou acted in a peculiar and 
jMnioral :na:u.'jr Lov;;ira a foir.aie ernplo\c of that 
e : ; L .• T; i .: ; \::\ r. t i 1 1 t ha t y o u u n d u 1 y foil o v; e d bi e r a r o u n d 
the- store v;hi.Ie ::.bc v-as pe]-forni.n[; her duties , r::a 
tii/it, at variou.; ..nLurvaJ. s, \'ou nade rude ard 
C'b^^r^-nv ;:<.-^;;tui'eS v::l:] }-our b:::'^G at or uear vour 

2 . Or. o r ; : bo u t S a tarda y , Au g a .s t 2 6 19/8, j . . 

a: id 'iloi>' bou ion b^.i^a r :,:.'^n t Si.(n"C in the , ■ i oik .■. i , 

'■bilJ, a public piaco, you rioted in a '^uculiar , ■ 
'ia:.;or:i]. n.an;u-:' : u\.\ird a \c:a:\Ic cnp]op-e o" '' ia<: 
^ 1 j sb:^'j:: I ai tbut yor; un>lu]y followen iu^r '^ua^ the 

^;tl / ■ v;hilL. :/r:- ' vo'ia puiforiiiiag her duties, 3\m i , at 
'.'ora'. MS in t (U'v/i 1 5.; , you naide rude and obscene gestiurus 
.■;':a. your ii;uia l ctr lU'cr your ;;oaitoJ.:: and j.aid dovo; 
c:. : h<j fj.v ;iud ■^"ocefded to l.)C)k up hc-r dross. 

J, Oo liL'tb ^">oc: 0 0 i i-Uio rrciif-C o rorcaai .i c- , ]/Our 
b J V o' r-ad aolioas vau'^ o] uLU'Vi^'d by t puiTlic, 
oorjuuuly i' L r o.:o t i a U'uai y{.uii" :;ior.il l'i:o..ua; to 
":ao:riu't ;-Lu..bat;; in Lol' bn i / riL ou-u Ar^^a b^ :i;"'Oi 
A(b:; : i a t ra t i on b'o ' ;ai i y.o . ?. . 

!(■. /a t r" r oo t i nun no I ■ rt'ouostLd b}' i-bu Vb''\\aa"'s <:i (.1 c?rnoy tdic 

•.aaiiau: ;-n. :..-..oira^ 0(.j:i;r. :aa'a un ^\'tc>bta: o j ^ !b78. Tr . 17. 

1/c '>aoa I bf iuMriaj; cn;i:::i:onood (>a OnLolua- 23, ]i;78, the <ujiii i u i st ra- 

icobs o I U ) ;l ;.a b!' . Ivad..] i' lba ^-d tiiat thu dauc-s in the board 

o:-^^li't ! < n'; nuti r \)v a:.oia;'a froi:: iaaday aan Sat.urcbiy, August 2a and 

l\oo-, L. 'iburnday n^al :a i-J:a-, August 2A and 25, ].978. Tr . 8. 
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18. Mr. VJoavcr's attorney at this slog^ ci the hearing, Ronald 
VatziT.an, moved for a continuance so that he co\Url prepare a defense 
based on the revised dates. Tr. ^-10. 

19. Mr. V.'atzinan' •rio:: to continue was denied on i]\e basis that 
the September 19th lct:te- i; ..i^ted that the ch.ur^es occurred --en or 
about" the dates specified. Tr.. 11-12. 

20. The motion to anend the date of the charges was granted. 
Tr. 13. 

21. The V;ca- . hearing included si:-; d.: ^ testrrr.ony (October 23, 

1978, November 21, 1978, ^.'ovenber 27, 1^)1. January S, 1979, January 9, 

1979, and January 10, 1979), a viev of the ...a Ton De];artnent Store on 
January 10, 1979, and unrecorded oral argument by counsel on April 16> 
1979. Brief in Behalf'of Uniontov.Ti Area School District, p. 6. 

22. Te5-' -nv at the hearing focused on Mr, VJeaver^s activities on 
Thursday, An. 1978, and Friday, August 25, 1978, 

23. Substantial, r iib](-, unbi^^scd eye-\-:i r ncss testimonv by a 
security guard indicates and tlie S(^cre' ^f Fducalioi; hercf^y fin;:;: 
that on the evening of Thjursday, August 24, 1978, Mr. ^A-aver, in a 
j.uLlic placu^ the- r:«on Tcu: De;:-artment Slc^t:. cf 

(1) •■ thr^f-'d hi:-; fiu-v^ur::: and hand o:: Lhi.. froi^t 
c: his body in th.. of hi: viAval^, naris, having 

crr-rtiMn th^^ proru:;;-, . 2 7, 28, 71, '/3 - 

(2) cont inuallv vat:ched f^'inaic' clu^M: v:hi II* 
pjjy.'iri/; vith himscl: ; jr. 2!-', 20, 33; 

(3) gyrated b}' n^eving iiif; t-utt :v:v Av:.. : J;- ^.nd 
■" • ■"v.wird:.; ;■]■ . 29, 30 , 6v. . o2 , anJ 
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then as chased out of the store to the 
parking Jor vb* ; he drove away in a yellow Mustang. 
Tr. 34-35. 

24. On August 24. 1978, Mr. V^caver was driving his v;ifc*s yellow 
Ford .Mustang. Tr. 721. 

2 5. Subs tant ial, credible., unbiased testimony by another security 
guard and a salesgirl indicates and the Secretary of Education hereby 
finds that on the afternoon of Friday, August 25, 1978, Mr. VJeaver 
r ^vlur ::'jd to the Bon Ton Department Store, Tr. 152, 303, where he: 

(1) crossed his legs and placed his fc: .ai-iiis 
in the area of his genitals, Tr . 216, 2" 7; 

(2) recked up and dowTi from hi.- heels tO' the 
balls of "-.is feet while he rubbed his i^-^w: I: nl r. ---linst 
a display table, Tr. 163, 164, 247, 311, 316, 31S, 
321, and 397; 

(3) got down on his hand.s ii:id knees, . 166, 
16/, 2:^3, J^^s ^06; 

^4) ubhed UItt. :^clf v/ith both of his he'.. Just 
belov; tk^ v?v area of his pants, Tr . 310 ^87: an^ 

(5) lay flat on t.lie floor, ston^arli .i, 
v,-h:lo looking; up the dress of the salesgirl. Tr , 328, 
M 1 A , z 1/ - -^'i 2 3 , 42 6 a T^. d 4 27. 

26. The :;:i.a';:;;ir I wa.s scared and offended by Mr. Weaver's buh. or. 
Tr. 3 20, ^^0^. 

27. On August 29, 1978, a noi.-- Lrai f ic citaric^n against Janes P. 
Weaver, Jr., va.s filed in the office of Ijistrlct Magistrate Harold 
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P.'irk'.T by a State Police Troopur. The charge was disoi.lerly conduct. 
The "nature uf offense" rc^)ds : 

Actor iollov;ed Becky S. Blair around the 
Bon Ton I;e]-^ar tnien t Store staring, at her, 
7'uhbing hi.s private area and two times 
laid on tho floor and looked tip ]icr 
dress. Tr . 116 and Administrative 
Lxhibit :<(>. 3. 

Slierrie Weaver, wife of appellant, signed for the citation on 
August 30, 1978. Tr. 865, 866. 

29. Appelj.ant V^eave-r read the. citation when he came home the. 
evening of Avigust 3 1978. Tr . 8 65. 

30. James P. Weaver, Sr , father of appellant ^ paid his son^s fine 
fr>i- the di.sorderly conduct cl^arges of $100 plus $26 in costs. Tr . 117. 

31. Various Board niembers were absent during different parts of 
the hf/ari:.;;, but all ri::'d th.e transcripts of tlie parts they did not 
-.ear. Tr . 1006-1^ ' 

■ ;\ A' : :'-;up'. Mr. Radcliffe submitted requested findings of fact 
iiiJ ^'onclnsic^n: of law to tlie Board by letter dated April 11, 1979, none 
■7cre ever adc^;,' Lf^d by tlie Hoard. 

33. Rather, the Board met on April 1'), 1979, and took two roll 
-,ili voles, as felluv;s: 

(]) "Iicive th(^ charge;^ or complaints against 
James V7ea\^t-r> Jr., ])een SMStained, and does 
the evidence substantiati- such charges and complaints?" 
The: V(.':e was seven ycvay , one nay and on."^ absent. 

I rector jQsei>h Ciiaciietti inoved that the 
iwa "i-.M'onal employee contract b-:. wveen James P. Weaver, 
and t ne eniontowa Area Scliool Dist^'ict be 



terminated, that ho be dismissed as a professional 
en]ployc'0 of the I'n .on town /',rc;'. School DiLit.rict, and 
that this suspension by the Stipcrintendent of the 
Union I ova Area School District, vjithout pay, effective 
September 12, 1 978, be and t.he same is hereby conf : r:'.ed . 
The V o t C' was s f x y c i s , t wo nay"^- r^nd or^^ absGr-t X^^tte^ 
of School Board to Mr. Weaver, April 18, 197S. 

34. Mr. Weaver v;as formally notified of the Board *s i.ctlons by 
leti.-r dated Apj'il 18, 1979. l..'tte. \. School Board to Weaver, 
April 18, 1^.^79. 

DISCUSSION 



This Appeal ]uesciits four issues: 

Did tlie admission of the disorderly cor. due ^ 
r *ic":v:" the decision of the school board unlav;ful 
ar.d laekinp^ in substantial evidence to sup: ort 
lie (i i sch/i]'f3e? 

Was Ar/i'f:llant ' s suspensic:: v;ithout pay by 
IhC' Sn pel" i t/ndent: sijpported by substantial 
evidence ;-:iJ proper under thi_ school Code? 

Was the Appellant deni process of law 

by virtue of th^^ Administr late amendment 

of t M ■: c. ha / )\ e s I il ed :i g a i n . . i nd by */ i r t u e 

of \A)::- post-sus}:)ens i >n prcv ee^^ ings ? 

If the credibi 1.. <.y findings of a Board arr- 
inTinune fr:;>!ii cliallenge on appeal, does tlie failure 
o f a 1 1 s .: } J o c 1 boa r d members to attend each 
hearing mandate that an independent review of 
the case be undertaken by the Secret :7-y and, if 
. ' o , does : ; u h s t a n t i a \ ^. v id e n e e exist l s u s t, a i n 
r.he charges? 
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A. A(l:r, i s.'JcM -'f I he I) i su rci l r ly Couflu cl Plea 

Api^uj.i.'int. i:.'<LV.--r ai^^i'.s LhuL ."/i^l-ncc of " dlsordcrl;' conaurt. 
c:ta1..Lon and iK.yn^iit: of 'I- fine by i.is lather -.V;s inadiai i h Ic :h'U 
witliout: its adiin i ss i r^n iv^ard ] ickt.d siibstantial evidence to tcrrminatci 

bin for i-nu.: .! rrirJu'ir, Ayy^,-]j.a:\t further argues that becauC'.' hir; 
father pale the fine, ^; o:;v i c t for. .is irregular erd should uol havt: 
b^.:e"l i n'. :"• eiic^-d . 

heee of tr.^." ;• ... ... ..tor Joes, A]neleanL eitus no 

: th-iL - ' .e. ^-^ ' edtatJo:, .nd pa\T-.n'. f fin. ^r^.- ''.njati.le 

'Ihu O 'J \ • ■ ti^at nolo co^^^.rnd.' , is cur-j^e t c i ; t 

evidcne' i;. . : - ij^'iriny on t;-.. :ssu^"' oT L/e^cral 1 ty , hf-^li^. 

V, Seii^nl i ■ ■ : i • : ■ '. ' ^_^]_..;nr; y .; i'- . Comen. -ee 1 I Cr . 

4j3, 37: (1^/ ). A:.,' ., eve-' c: nalo[ji"es ti:. 'e:t]-L-r's 

pavr^-'H'. I'f fin-, i a nc^ltj r :t'-nd^r(/ , as do^:s api;el^ ^, .o" , it is 

^dins'-e: . '"■.j^-ih r;- a " s: her t^n;^'v i;';arine a;.d ar^peal ar^ )-ar( • 



ei::ord':^T-].v eoie: 



;. : :. . ■.: i :. ! i:s: .1. 1 >' o. not h'iv^ny :.ine.i:.:". 

t ::-.t* ■■ ;m,A.::; ' :v n ..trd : the sch'"0' d :i ■ ' '^-t. :hpwev^. , 

cJv,.: ■ ; ■ \:.: •■[:: t.iiiticil < : ^' i d t,' a u ^ p^'esuUL- . his i i.';:.^,>ra 1 

■. , ■ ;i: , y : le.-. A'. :A s.il, t-vcA v/.ithout reliarioe on tl^ie Ci.Lalion. 

' :i : . . i : - : v ;. A/ • i • 'hid: '.' , / \ .St 23 ^ 197'. As t o Aj^pc i. j . . . ' 

* i' . ' ' • ' ' ' ! ' ■ s !' d s " J ? ' ■ ■ r I 'yv' e r e t r a n. s» e. i' i j") l j ■ ri y o 5 ' f 

[.:■■>'■ a : ^ ' p. ■ — .'j-i:. V fMi;:rd end ] 32 ♦'-.asciJiU pa^;e^: o- 

Ik . y ■■ .■ : . ' ■ ' ' • ■ 1 ii^.' ohj vc / \ei o in: r Lha t ■ o], 

Al. I h' ■ . ;■ . ;\ , • ' ^ : i a. s . ; . . ; ; : ; I hi,' , >Jiav i (..■ r i , , . [.i ■ i' ■ i: 'Yr r. 'a 'P-sr l .a 



■ 1; o 
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St.jr" J;:'.- ^iny v,-.-y .■ibnor:r,.'i 1 , Lh^ School Ijoarcl cloarJy h^id 

subs'- cr('^\\\,lr evi dfi:;- c wiLrioijt. reference to Lhc cisordi:v].y 

cry '•:ct citatio;": - on wh.icl' to rely lor J Is decision, 

Fi:rt.herinorc-, : •ib;a<:nt ia J ..'i creciib];- rvidenc^- v:c.s ndduc^'d ic 

.ral ■ iKr.'ior et the r;loru (;n Thursday, /. :i;usL 2A , 197d . Appellnnt 
<i ^ .er^p:,-:: to cstaMish trrit he ; o] Su\,]k- re . no;s'ever, ihe unbiasod 

v^i^p^.::;: accearil ^-f the ^ :L:r i " euerd v/ho ob5:.er"ed the be' 
cha^^ed lis pt-r pet r:: tor lo ' end sehecsjuently :\l 

Mr. We^r/er at tlie he.'i:'ing, cor: . t i, tu tes c:redibJ.e and substantial .:;idence 
...'■1 , l\.avLr v;as tV:- pv ;r^n vdio i::r[;aped Ju the ir.r^oraj. conuecL. 

'Ihc: - ohocd. ho.'iVd ve'cd tu (hisiiriss /:p:ei]ant lor iinniorali ty i:nder 
Sectio:. 1122 oi 7'"!e hublic School Code ol t:ie Act ol March 10, 

19^9, VA., 30, as anendud, 2A }es. 5U-1122, In tills context, th- 
courts iiave Cv^nsl s t en tly de:.inod in::::oral j t y ns 'h; coulso of conduct 3r 
nff'-'ncis the morals of the coTT:inunj ty j ' ;,d nii.;ile to Lhe youth 

whose ideals a teacher ' s sns]^; .-d f^-ter end ..Ll." Vonn-i 's lco 

S£hoal_J\i St r_ici_ V. Krso, 33 Isa. ( e.:;ioir.s.-,: 1 t h Ct. 501, blO, 3^2 A. 2d 162, 

(1978). Appel.iant alleges t]]at: the Sc:!iool histrioi^i; decision 
lacked su!;s tan t ial evidence b*ecau5.;e the District produced r.o v/itneseses 
statinp that ^^]' . ' r>\/er ^ r condvr' .(] tdir^ ■nio7-;-i].s of tho f'.or^r.rani t y 

and no testimony that he had enter d ■ n vourse of conduct. These 

contentions are unsupportal^l both legally and factually. 

In renn-Delco School District \ . Ur>".o, the Commor- 'c^al thi Ceui't held 
tl-at a finrhing r^'' .^urality v^il 1 aoi be diisturbed if ''a reas^ .<;blL an 
a r ring r ease nab,. ght have r cache- same deed ^ ion reached the 

Board." Pa. Couv ivvC-alth Ct . U , J , A. 2d ; lf7. Indeed Appel r nt ' s 
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:v\i- L'l; .':pi':!l (•i;L,^- ton rid:::inistri:t ive and juJic.".:! decij' ic/is on 

s v;iu'rc Gv id e^'Cr of conLeiiiporriry noral st andr.rc: .s 
;i : :. 1 to dir' ^ • ' '"'.car llni^ of cases 

v:"^.: v-Lcir";- cv:;.dcncc- adduced au the hearing on 

sc::^-ul pri:-'_ip:. ;. ^nd the district superintendent 
f ro:ri pa r<:'n is i n^'u i ' ng as to '.rha t wouJ.d be done 
in Lv/o cases, Uir e/") t en i ng to remove children froi?. 
I'. ] s u L i ) e v: <..\'>:' : : '"^ t r en o v r. d . Al s o j 1 1 - e s a 1 c s i r 1 vho was the 

■ ■'■> jC': I / Icii::. /:p].^.;j_ ^ ant. ^ s luihr.v' -'T tOL^tified that sh "..as scared and 
e> i e. id /d V it. 

i- : . -.K. ;.y ^ da: ite Appellant's assertion to ih^- -^^ontrary, the School 
:^o:.rd .'■ rndu-d i^ear substantial evidence that Mr. Wcav-.::- had entered 
upsn an ji:]irjL)ral course of C(,-)nducL, not on one, hue one tvo separate 
^) c c a s i c^- : : s J Au '.;u s t 2 A a nd 23, J. 9 7 8 . 

s va:\ j c ve n \'.' i I ho u t \-:hri t u v er p r oba ^ „ v e va lu c va s attached to 
eviu '^i ■ d i.:;ord e]:ly conduct cilaticn, the School Board^s decision 

is supp .i'ted by ii.--- evidfruce and cannot be overturned. (See Sect. ..on D 
belcrv-; fc^r a -T;'cur:sion r>\ ihc criteria for review of the evidence.) 
B. Appcl^ ant " ■ '• ■pL'nsion Wi thout Pay 

']"h' :--:p.^ • .. y.^ -i'L of IV'tunyvJ vain' a has explicitly lield that a tenured 
teach.er ;;i..iv ,^■u.. pend ed usithout p;ay ]:>cnd.in^^ a liear.iu;; on dismissal for 

j: .ral conduct. Kaplan v. Sc iuj^ol^D i s t r i c i: of I^h i lad el o'nJ a , 388 Pa. 

223, 130 A. 2d s/2 (1957). i1ie Cuu/t hold that a superintendent ha.s n.ot 
unJy ilr.i rii-^hL, but the duty to suspend a teacher vJtliout pay if h.e 
jiinks : hat l' • ' f the ct .dents in a teacher'" '^- ss v-ould 



tai s IS^se. iA.> t. !": ti. _ 
rec :vca nhon.- eal]s 



.J 



at 219. fiupc ririlen^ii-uu ^Jlickcr 



iii- ncLicnr s .:r";'iri z '.-d in Kindlnf^r ■net 2. ai'.. ii.ULcly 

:o [m:- cor:::cr:u " for the vclfcirci or Mr. V'cavcir's 
stucrnt s t;c) v;arr.:i:t r--ov irc lliC- cJ.assroom. 

In ji/jianc^' ur^: :: L;-; u-lci^n : ^, past, Lc'aciier Lenuru appeal fiLiCLsini;--. 
h.i'. c apli^'lci t :u- r,ip]:ii: of a sapur . i.Lcnciant: tc; suspend a LC^.iCfie)' wiLiiouL 
pay peadiip;; a haarlag. a.. ; lev/ ski v . SLecl v'all cy Area Sclu^^-J. District , 



aad sal i icjenL pree..a. 



i'ai.].ade].p:]J a aeiioo] la strict: . T.T. A . 



aa ..pp. ■ .. * cjLl-': tip:' rr^ aiu di'Cisjoi: C'f idic r.-'Ise 
( ; a 1' L for t i i e V. i t e r n I ) J s I r i e t o f P e an s y 1 v a n i a i n A s i ■ 1 i e 
;d ypiypul___Ieiyataa:c_t, Civi] Action No. 78-4037 (May 0, 
• : j ■ ! c 1 ri s s n s p' cn r. i c; a v. L 1 1 e> u t r-' a \- . i'l i c A r-; 1 1 1 i e d e- c i s i c n 



] . ; a'l , t h e p r o c e d u r a I, d ;.i e p r o c e s a r i g 1 ^ t: s 
ca caM-.chargc-d teachers and prof es^;o]a-^ require 
[ Di ] r^'itect iea. of no, i.uy^ J.cs^-: tb.an a prior 
iieaa:jn[;. 'i'liei'ef or c, to Llie extent that 
Vcu n .s y 1 v ^a n .L a Local A ; ; e n c y L / p e r in i ' the 
dismissal of a nubile ^:c.:hool teacher v;ithout 
'>eneiit of a [)rior lie.u'ing, it is unconstitai- 
tieaial. It remains to ch..'te]a:n'nL' , tlien what 
is to (h.uie about it.... Since Sl'chan 
cor.ipcJ.o a j^re-terininaL J on hearing, plaintiff 
must he returned, as nt^nrly as is practicaMf, 
to ] 1 i: r stains jn* i or t o d j .sin i s s a 1 . Th i 5.: ■ • / i ri ; , 

t the mi n ] iiaii;: , 7'einst aremoTit to n ;aisp. :i;h'd 
: : a t u s v i t hi h a c: k p a y p ca ) d i n ■ t h ■ on t c oi ■ i e o j 
the s c h ■ ' o ' d h ea r i )!:■ : , S L .' p f ^ n .i n i on :i t 

A, 7. 



unnecc :sa]'v rn th^ 'onica;t 



. . a. ]) i;ea^ o a ta erni .i la.' 



gu j shable f - 



d ] : V 



I an J L er /■ 



s e\ ■. ra 1 a a sons : 



< : a 
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:il a L.Crjti .■ c:\ Scptcr-.bcr 1]., 1978, prior to 
i;J:. (j is;. ^;iv-n 1 1^'^ c;p^ : .■ ti: : ■ i Ly to be 

(c) V;;-:- co;^rt in Asi;].ie found lhat there 
■.ad [•..en aiv-pU: opporLLinity (several v:eeks) betv/ccn 
I'r.c Li:.:e of i.-j^ s allcgad liiiiTiOra] conduct and 

1m- r^^n^^■al fro::i teaching duL. -s in "vdiich time 
a a^-ai'inp o ! d i^ave i3Cn n oonven i caitly i^eld , " 
in til'.' ins'^'int ca-.^:, Si : r^er i.n tend en t ]J.ic]':e]" 
first heard cu the: cliarp-s against Mr. Weaver 
on S'- pt ^-ir.ij' ]* . .978, .hkI removed hiii; frcnw the 
c la sa laioin en 5aa.)terd)er J. . ] 978, insufficient 
t . ■ f i-r a : a 1 1 iiaar :ap. 

In Ji pill ti/faa a i pn i. f i.a . aU d : s i i ;a' ti ana . thei'a a{;pea 

1 rc-a:-- to ajpup tlio ^liL*'"' ^'^-tion retroactix'cJ ^- t:o 
eic.; ■.; v.'it:ieu( jaiy in thc^ :asLant ca-raa 
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'A r'c?: L-S' ; r.;n^jns i oi: i'rccec'di::;;:^ 



t_ J, v C - •■ . C. 



a':.L'::^::.;L::L on Oclodl-:- 23, 19/3, ol i,hc aati-s set iorfii 



:at,:i G::f^ c :. - ;.os L-su^ i on 



ad:;!i;-;5.':-d in lIi- preceding; i-'jci.ion oi Lb:-"; opin:;c::. 

Ao re[;ards tr;c an^cndnK^nt of the C::ar^.:e.. Oruob^:r 2.3, 
'^-t :-'r . We:iV^.:^ ' '•r^^ue^;; that thi: aonstitm i a violation of boti^ 
Sr'-::Liun 1.2 7 of t: ,iool Cooc and dua procc5^s. sc. ar;{u:;^onts aru 

ijnpo/.aas 1 vc. 2 iu: courts have not required the ■ :a:ie specif lo:t}- e: 
S^-..tion 1127 iiotices as criiMinal i nc i c tinon t s . Cf. - ' :r 

of Jfducatjxn], 25 , Coniraonwoalth Ct, 360 A. 2d 310, 312 

The. original, i...i-^nded notice to Ih' . VJcaver , quotc^c! in ]':ind\n:; ('[ j-";ct 
Ko . 15, sets forth the actions and : s:te : ~ tliose actjons for \.h:c]i 
Mr . Wc av er was u 1 1 :...;a t e 1 y t e nn i wn t ... a . ]. t r a i t ed il \:: t no y t o o h p .'i a c e 
"on ^r aLout Friday, August 25, l97o." These dates '-erC' later : p.ded 
to August 2^ 



c..a:u. '.jn^ ■sl ...iw ijeai 



:].■■ TiOrp serious Oind Jed t;o tiie d iso)dei'] ^■ con.disst ehariv. ,asr . 

V/( / . I n a s bw i 1 a r s i t ua 1. on , ' i e (>oiiun o nv;e a 1 1 h a., . u r t ha s 1 1 he 1 d a 
d i sra i s s a ]. ■, i 1 1 ■ r c t. hi a r .i a , a s ho r a . wri s correct j a : ■ a r t a s l o date: . 
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.1 , ; . L , ;•..]! 



:\l''vy r I '[\, -y Limn p r^j - 
linfi: to :idv ; ,C' t.lu- ho/ird 
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Sii ch rujhr; l aiu i n ] ev j ci ( 'Tk- v ulh^ c:; r ; 
jusLify cl h:;;: i ssa J. is d t: cnni nrd [■>• 

r easonabl y va i[;hl l;avt^ lied t iic 

:'-ame (iccisiun rcaclu.'d iyv Lht.^ }W :M'd , 
iaiul.i V. VJcnL (dicj;l-(U* /'.rca '-'l 
. i r i (• (. , .'3 ]'a . ( '\.]\:\ li; . jKo , . J 
'.."r2(.{""8 93 (i 976). IL i:; a^pan.at ii 



• i.ra 



• r. ^ 
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ji. the two s'.i:l' ■ I.,- . i^-' whal v;as 

' '},'■ only lrLL;:n:i] ^ 
• ^^ 'iii'^ • .'Tf. .litv to ;)v;:r fir,.- 



I J - ( ii iia::- i ... u^.d . ) 
'-^'y ^'^ rjucit.^^n ::ot tc sm:./ t it;: L^.' h-]" h; J :',::A-n f uo the 'r ...:;:]]■ 



Ul- in not bcjJt'Ve^ liov/fjvci- , Li. at it 
vjtiiin tiiL' Sucretary ■ s ]jOv.-er to 
si::stii:aie iiar jucignic-at r^j-iardi^^r 
' h'.' creaibilJty of t];j^:> v-'itnar-s ft.a" 
t;;af of ihc hoaj-ci. A.2fi at VGO. 

fat, 'a ^':a-Kit v. ih.aird ol" SrL ^-1 t'"i]"a! tia" 



lilSU^.^^ (^ar:;::aM-:aa'a] tl: ry . . /:03 A.::d j:^7 "^^9;, tLu C - 

Cr^urt iicid 

'iac p:;; "ifiic>:: in ai.i::j ^at.a ]i :-; 
tdiC Sac-^'Ltary at ! ' ■ a v,- a t i oa . ; i^- 
alt:in;atC' fact finLiir ia :\'"a ■ - af 
ti:;:> lUitLirc arl va t h t :.;l.ali]: 
guas the pa ;■ d at: LJia.i i na th.a 
c red j b i 1 i t V a f v j i .. .-: s i.-s ^ ' ; , - 
va'j[yit af thuir Last.jLiony ;ajd Lla 
J ai (.'laaita'S ta ac drava: t aad ra:;] , 
A, 2d at lyj . 

r ■. i "i ^ v.. it i i a L a. ' , 1 r w a t. - 1 i n - r i i ri ■ r la ■ I. a r a o i i a p a i • ; : , i a .* ■; t :-: ; \y.\ 
a dianusaai far iiuaiara ] i ry :f aipaait.'-.: ay -al.' a t aa i i a P .-vidaia-- r.-Jv 
on tho Board's judpinaai ca" the cia'di;aji:v uf v;i taca;a«a. n'''ar.--I)t d ■ f^) 
bccoma the faat fiadar anc: a.aj:a of ; r a(i i f- i 1 :i t\ . (GranO- 



EKLC 



168 



-nc: on ^■■'lc\'-::U .-'lys defi^/;-. creuu] ' t:y . lii::: .i:.;^; er t: i en 

' ;.;:t. i: va:; lujt t::u' r^an nr :hc Ivon Tc::": Store <ni / -.-.i:-:: 2A , 1978, is 
si;:ni;:/j.y djijJ.iuj.t. t-o hel.-u-ve in face or l:in J eat :i f i cn 1 1 on I'V en 

unl. i ..■^'•ci Lnesc: nud ih^ fact tli. . lie :.ncl ll)Jn -vtn -vcr^- botli dr:ivii ^ 

a vcli::v; Mnst.an^. iml day. . vl-: aas prc^nound^ja no rrason v]iy iliO 

sc-^niritv ):;uard .nd salc-^;;^ iri vonld lie abc^nl his /n:t:ions on i'lniday, 
/.ijitus: "197H; ne^r rxpl/i:ned l/^^- or ■■hy liJs d i f^or d ] y f' di:t't_ rlialisii 

i .,[;: ■ ni 'lis favdrr, ho ]Kiid it_. Given inrec, detailed eyov;il.aess 

's-eojnta, oi h'r . Weaver's conduct froni perr-.-n:; v; i t [i no apj arent reason to 
fa'nricate, tls' vei^Jit oi" eredib..-.. testiir^ony su]^pea-ts Mr. Weaver \s dismissal 
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-17., 



■J' ' 



. L- c r c c a r 



il. 1; U C ci u . 
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as api..-a]e.: 



L ! i e :^ c L a c 



■a bcno: 



c ^- ■ c: 1 s J on or 
: i c L a ' ni ss Ing 
[)r'rsi stent 



.l io^'uo of the 



ij.so a 
3. ( 



til- 11- 



the vv 1 "'t i aa :. o: ;.. iu' i -a 



/na t : :c v:o ii J u n o t be p r 



- J / 



re.' 



he Sou' "^^irk Schoo] Pi 



::(. ; cr 



III- .-vl-'i 



at 



aie 



:aa'., I.oa.i5-::a: 



a , ■ a 1 



I'it.-a the 



let: (:a : . p. 4' 



aislia; . L 



•bruarv I and : . 



nt :\ a i ve o f 



la'po'i" 



1 a i:n<. 



1 n< 
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6. Cn February 26, ] 979 , the Lmt submitted a •An:"itten report 
fro::. Dr. Clc:. . R:inkin sL^iting th: thc: Appellant was ill on February lA 
and 15, "; -79 (::.T. 3) . 

7. Tirj report prepared by Dr. Rankin was based upon infor .ition 
supplied to h.-m Y' Appellant's husband and not up::i an examination 
of the Appellant ..M. . 5), 

8. Subsequen-L to tlie subiri ^ sr.on of his report, Dr. Rankin contacted 
rhr- scriQcl district and retracted !u.s report. (N,T. p. 5). 

9. The school district refused to accept the absence for the days 
of February 1-4 :.:id 15, 1979 and denied pa:,'Tr:-:nt of tlie salary for those 
cays to the Appe.^l:iiU . The district considp-,eu the absences for the two 
days to b'- unexcusud ai^sences (N.T. p. 5). 

10. In 197/, the Appellant had applied fc:- personal days to attend a 
svrool convention in California, 'hich reques: was denied by the :hool 
alcvrlcz. The :h'' 1 ■ an i did not attend th': convention (N.T. p. 9). 

11. Tiie A^'pelia:ii: requasted sick lea ' days for Februaiy 14 p'.f. 15, 
1979 : L'.-a-rase ^iie assui^x^c that a request far the use of personal davi would 
aeain he deni.-c; fN^T. pp. 9-10). 

Ac- ::o the Appellant . and not dc-nied by the School 

nistri I, :.;:e .... ■a:a:ini] ated s ] .. y-fi.vt' '^icb. ' --ave d^vs, four personal 
day., and f^-ar pers:nal dav- ^,>a:it.'d to her retiremcn': (N.T. 10). 

1-^. Ta- Ai;a)(^ManL was su-:oain^; fro:in a chronic siaas condition with 
^-^^-chea^ ea:-aciu-a and eye p.: . a for :.rjst oi the 1978-1 ^^7^ school term 
(K.T. a. 10). 

1^^. Tiu* Appal larit recjuest'.d a dc^^.tor's excuse for her absence on 
February 1 aiivi ',5, 1^"9 because of aer ailments (N.T. p. 10). 
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AoTKr^ia'ic li^.r ^'/orcseci d is:..;./, ; . ;. ■ 3 prof e5s:ior, ^i? ^^r.p'^c^v^ on the 
-•v.MipH" ' -n'i '^c-rs J :■ ; r--t: and viilful violation c . the school 

1 3 V; S 

3 6. A h^-:."^"*.nc bero: -: t]-*^ :.chc-::j bo:;rd -gs held on March 27. 3 979. 
Cm /.-rii 10, 19-' th--. scb:: .' ju^^c vcuvd ".^ c ' sniss uhe Appellant as a 
T: ' ■ ' -ssionc ] erriplc ■ 

.:..'/, 3v letter '^.i"'-.: 7. l:-7^'. Appcllanv appealed her dismissal 

-..^-j- dated Mav 22, 197^ ;:he p^llani. filed a Notice of 
Intension wo uffer Addition::] T'jst inicnv vith the Secretary Education. 
In her Kctice, tr^' Appellant i^ought to ^ffor uhe Lostiir.ony of all niamhirs 
of the Be .rd of Sci:r:ol Directors of t: v Bethel Park 5:-hool District; the 
tes;:liT:onv of the .,ehocl superintendent of school district; and t'"e 

testimony of a teacher in t?:e school district, 

19. On June 1, 1979 th^. :request made by Appellant zo take additional 
testimony vas denied by the De- :::rtment of Educ3t„ on. On June 14, 1979, 
the Appellant submitted an affidavit In ■ tl-^r support of the taking of 
additional testimony of one of the vit:^CGses listed on tne request pr 
viously denied by th3 Department of Education. 

20. A hearing was held on October 3- 1979 before a hearing officer 
appcinr>: i.)y the Secretary of ivducation. 

DISCUSSION 

A . Imro orwali t j-^ 

In its statement of charges dated Marcli 12, 1979, th.e school district 
listeil the following three events to supporc the charges of immorality and 
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The itrs:: ci-p.i'' made by the J.cl . wlii:.. the unauthor iz^-d iwo 

day iihi^cure of Lhe /oreHant :roir, her -.iuties cannoc, as a matter of 
P''':.v:cif- .he basij for a finding cf iinmor/'.it Iinmorality has been defined 
as . cour.s of conduct as offends the morals cf in- community and is 

bad .ample to Lhe youtii who^^e ideals a teacl^^rir is suppc.-"'ec to fostor and 
to elevr-te". Horosko v. Mount Pleasani: Scr. .-ol DLstricr: 3.;o '-■a, 369, 2 , 
6 A. 2d P.' -'), 868 (1939). The failure to -eport to the Inssro : t;::c 
d .yr. ana of itself, car. not be said tc c.^fcnd the m.orals fna coiT^-unj 

and _ o . .. . a bad exam.ple \ the Apijellani ' s students. 

The r^-mai: .> t cliargof; v:ith Lhe Appella:.„'s submission of: a 

false report of excused absence and her procurement of a false doctor^ a 
excuse. Tn many respects the present case poses the same questions deciueo 
in the case of Appeal o f Barton Hove Teacher Tenure Appeal No. 29i. 

... that case, the Appellant submitted an absentee slip lisrin^ illness a^ 
the reason for his ieability to vork on two days. In fact, the teacher was 
working 'a a department store on the two days in question. In reversing 
: he teache:-'s disuiissal on the basis immiorality, we concluded as 
f oJ lows : 

We believe that the Board has acted in a tnanner i 
reasonably harsh in view of the circumstances. I: 
view of tfie fact that the Appellant was an ei;-ht yt::ar 
veteran with a record previously above reproach, we 
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an ab'^fie of hoard c i o:. A rs.:- .: of 

r/l-y, J noz so ininilca] ro L..e wlQ' .?-'^ o; 
:-,v hool .oirn.unity t.-'^t: iL v.,;uld nec os s^: i" 11 v -.iforz 
^he st:ud^:-.' -t^-^^^hei: re ] a L i .nship . In \his a^i 
l:--s,::c has ^'een ro clear ::ex'js escablisliea bet ••'jen 
t):': teacp.er's act of lying anc^ ub.-^ AppelJ ant's 
fitnciss teach. "ihL. 'for-, ve reverse th^ 
di:-"-:issal on the charge:-; of irrunora 1 it y . 

On .^y^eal, the Conurionvealth Court rcver^-'C th«^ dec sJon of ^he 
Se^ro'.. ■■' Decause of the Secretary's improper re--^- ■ ^ 1-j L io... of tl^e 
cri!dii ' ^ r V of virnesses. Bea rd of School Dircc' • ver ^. i:'c Be? > v 

Schc o ] D jj^_,_c^;^ V . Br irton Hov;o , III, 389 A . 2d : 1^ : . Conrr/. • C t . 

(1^78). Trie tea''ht.r i: the Hoy_e case -rrgueu or. appeal that the Svc^ 
\iad c nc].:ced as a matter of law that the t^^acher's conduc^- did riuL c,:., ■ •■ 
to iirjnora] : ; iio^ever, the court dismissed r..e tcv-cher's arg^-.-nei^. V^ecsns^. 

S c rc't ar*' ' 5^ ^..■ini on did not iCLz'ir: s':ate tl che cc:l,:cr did nor 

aniount to iniir^c ra : J ty a - r^.a .ed of Isv • 

T: „his opinion ve conclude '-hat tlv. teacher \s conduc did noL amount 
to iinnioral Itv -3 a matter of law. In reecbing this de t e r\ ' lat i on , v;e have 
not re-cvalua -d the credibiiiL-- of the witnesses but have acccy'> d 
the Jpula. .-:d f^u.ts rtj^a :ntc the record of the .oaring belov. In the 
present case, the Appellant had acc lated ^ . sick leave days, four 
personal days and four persona] days credited to her .tirement. There 
is no evidence in the record that the AppellanL abused her sick i ■ c ano 
persona] leave privileges. Indeed 5 the number of accumulated sick leave 
and pp^^nnal leave days leads to r ' iference that the Appellant did not 
have a ■ ory of c..::nteeism. 
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* M • • / ■■•:]:::. ' 1 ' • • J u : ^ :■: i'i^vdT *s ^ o c f : .:;w-r: I . a i ... I on 

^.r- _.:^is . ::^o:'o.liz': rarr^-.'i: v;::,::' r: stir- v'iiich t:;.o A;^.^]s.-'i v;il] 

boar throuf;iiL' . ^ I'c f es s i cj nal .^^rct-r. V ^ot feel that th- cc^::c uc 

cf tiie Appellant amounted I- im-nora 1. i r y at has been d-:i:\i^(i 

courts-. Ac :jorci ing 1 _/ , v:^ "se the ixnciir-; . iimnoral :i : v niade bv uhc^ 

f !:ooj board in ini^. case. 

^' ^JLL^ (iJ'-i^ j''"' ' J^' ' ^' Alt i^J'' Seiiocl ] :- 

At the iKarir::" rielc ■ :\ :.ii:s apnea, hei^. . a i^ea^in': i.-nainin ;;n])02nL^"d 
by the S^j ,_:e?:ary ol Hducatioa. the sol:;_itor f'.r the scliool district s^atGd 
t'nat the i ^n^^s of tlie .)oard c :cernin;; the usnissaJ of the ApyK'lIant 
\'- .0 ha^^-j purely n- rn \iie eh;^: ::e o: i:.jn^a :lit In add.it.A>n, th^ '^ilclv^r 
stated that after srl 'issicn of the t- .A....:): and ronsiaer:sr Ami of 

the .eel-L*-.. rr.atir, i. t .-s ^. -.rrirtA' a that tliere vas no bas::a fcr 
the chc.rge of rersis'cnt .-^ :i.iA_A .violation cf the sci;-ol iawn. 
(N.T. 12. Record of A^.arinp r' 

Altit.ngA ,Ai<j a 'oi-nev ' s s t . . ^;:iea\. s n't: appear on the recorc: the 
app'-a: ar:d h'j' ' the scriool '.-on:.... tlK d' i.ssal r " r]^: nersisteuL ana 

. '-'t ■-j.ition L!ie scha^^ ] .:narge does not apy^ear in th.e recoi'd 
of the a ac.J boa-f; aring submitt'^d to the Sec.etary of Educatioi;. ]n 

■ l'-'-'-'"^ ' "O"' ^.a/ise acA^ol boards that their m' ites in nern^ - nel 

actions shoul' ^learly ^te the statutory charge upon --hieh the^'r final 
vote is baaed. 

Becaaae the beard's attorney la ..Jearly statec: ^' cliarge wi 
persistent and willful violat:. was not 3upp,/ted Dy i.ne oeatd. it is 
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villi a .. •::ciir:. cc-::-'" . uc. 

seric-s of i nd .i v id-;:. ! 



and - l:: vie - . t:h- dc^. . lnv;i^ ocrur/ed ^i:-) only one r-ccasion. 

d ' . evv'iiLS ■ th'"- . -'v dadf-^e roport ci .:xcus3d abf^M'ic c- ■ ac: 

tlv. ^ubiTilss: -. o'^ a fal^c: P^d-'^'- :-:cus^ Eecavise they occur^C'; 

only one o..:as:..n, t:h-?s:j -vonts can- suy.ort: ' --arge of p..r-isni;r" ncl 
■•"j] " ' I.:"! viola^Jon ■ ; ll^^ oc:-Ov..di j-n"::"- 

■ .dnc event: listed I: ::d to supportr^ r' arge of 

pc:.ib: .] willtd : violation of the scii. lavs vas the Appellant'^ 

Hdscnco S.J100I of rebr^...xy 1^ .....d Id, 1979. We do not fec:i .lat the 

Appc 1 lair. ' s ab:,' -n^-/ from school on :.hcse g. amounted to pc n--.^l3tent 

and willful ^/iolation o: . d^■■ school 's . Prior to h-'-r ... sence from school, 
t li c Ap n c 1 ] a ; ^ t n o t i :^ " d t he r ; a : : c a 1 district that she wou Id not be p r e 5^' en t 
f^--- lie ^ea.ching duties on ^^'ebruary lA and 15 There is no evidence that 
th.-.; school d::^:rrict ever informed he Appellant prior to F-'' "'uary 14 that 
she .'■^•I'J:- n-.t bo absent on the days in question. Upon her return, the 
Appelia.'. applied for the use of sick days instead of available p.^rronal 
]e3ve d ^yc because her request to use personal leav.. ' .ys to attend a 
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: : '! . : M v ^i- 1 wcu]': a^a:i.;. r-j-'cz her use of -^^er c OTir. i ie^".v^ ~7 

■ ■':]:••'. .li.cS'.- J.n^^l^^.^d to apply fcr c*. of s:ck c.-:;.-s. 

ir: vr-i<.-'^" t d 5uct:a3n a rharre of r-/:" ^"^ s tent anc villf-l violation of 
to i;o;. :l .lav.- sc >] "-L^t;ric:t ro.oo. .v; th-" " a teacher's c«:. >. uct 
:o: li i 0 ; : .1 hot:. ■■ "-i^Lcncy aac v/ill f ulnes a . In uhis case v"e go net see 

r 

any .f oa j.lf ulo- ...o . Before she left for New Orleans, the 

Ap,a I'a.o. io'-.- T'^;:. ::'ied :oo.- .strict that sne would n^v he present for 
' Jao aat.^'S :■ ]\'\ .■^'arv i^'- aid ... She v;as never told in ^civance '"^T 
her !^-:oi art- that sh,a vaas net allowed to be absent on the days in qer-stoor 
ho.o r noil : ■ i r .a:.' a: ana es , oa ccnal-. ..e that the Apnellan': aid not w^. i 1 f ui 
■/iojatu s>JiijO: , 

o ■ . Ln[yj ;.- , we o.-ki- thu "cllow/ng: 
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q?:::iC2: 



■^f "ho P 



FUNDI NGS Or FACT 
-as J Appellant: herein . is < 
ol Di5;'rict: a\ic ,.as been cent:, .allv enipj.e-':, 



id sci.jol di::i/-;Ct: as a fuli-tiinn l:racher foi 



C9) years, 



2 . Du r i v\ g 

of 1.1 •'•7:nlov^.os 



1 s o n c 



zne 1977- '3 and ' 97o-'^9 school years, jpella: . 
. the pha;i; i.cal O'.. :ation Leaciilri[^ staff . 
3. As of err.ber 5, 1978, the beginning of t'ne i97e'--79 scnool 

year, Apj^ ...ilar. t r.ad compj.etcd nint„ years of service with A^e district, 

h av in g g r c: a t e i. seniority t i i a n s i :■' o t h c : ' eir.p J. o y r- c s a ■ 7i e p h y s :L c a ]. e d 1 1 c . ■ i- "', o n 
SMff , 

A. For t'.'.e prior 1977-78 scAooj ^"oar, trie A]M^'e].lant v.as ranked 
loxv*-; 'unong all 11 . ..iployecs on the pliysical ecUjcation staff, ia ; ei . •. 
of efficiency and SL-aiiority weighted efficiency ratings. 
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p::s: 11 ?^:::ocl yoars, 19^^-'39 throuj;;:\ 19" "-79, the 
•:;l5.vr:::i h-:- :. r'- ' ' . s :; i; f onvollno:-. of 1-^13 or 

A:: . ;1:. ... -^1 n":^ oipc- *:ec fi:rV*:er clrclin-i in 

. '. ^ ' f c r .:>::rc::f :r t:hc r/ :-.b^.r of ;■ rrsicc^i 
: : to be ... ule 1S7^-S0 school y-'ia/. ul:.r flsurict 

w 1 - \- ■rw. L. an:. . . ?r:r-.:-:-:dec ::r ::he board of School Directcro 

- ■ :: r:-.h. i of o:v. full-:f:::o rhr/rlcal oduc.ntion toochin^ position 

•..V h'-lf - 1: . o:,-....i- ' ' h proporr: ::ot3 salary rGGi:::tion vas varrontoh 

snr jr :nt:^-nour.t: rccor:::v.onded that tho abov? 'induction he 
0 : cc.r.rl . ■ :. :d ' co^par'-^ ci f io i '^:i.::v rating?, seniority-veighted efficiency 

. .-. . -.tive nic:"i "p positions of all phv:^ical education 

cr^p . '■.i.ll..!: rating- and seniorities for 197 7- 7c scbco: 

f r. t'"'- " h ■:>: p];-j.I laij t ' s lc\ ranking, i- terniS of the above 

r:-t;-np;:, lI: ;:iiper " n r eade-j i rcoo..ii r ^'d to the Board that th^ ;^hysical 
edwcazio . :. -ng ^ Vp^ellant be the one reduced to half-tirTiC status 
With a propr;rtir'i. .^e decrease in ::alary for the I' -80 ' "hool year, 

9. At .h,. sa::\. r^rcuJn^ cf Any 9, 1979, the board scl. . dulcd a 
hear i lip on Map 2'^ 1 9 79 , in th^' vent the Appellant did not consent t j 
••■ ■ " reduc t ion . 

1 0 . Anp e i 1 a n t: va s rj[ I of f he ]i e a r :i n g by 1 e 1 1 dated : J . 
V 79 and personal service by the cistrict superintendent. 

11. Appellar.t refused to cc isent to the reot ction and a pul lie 
Av \'as hr.j.C -^n May 197^. as ;cb. hLfore the Board. 
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15. Cn 
::oarc lo r : 

16 . On 
A, j i L : I 
challcng: : 
sal arv . 



c r r. 



1 P7 - 



/■r-r,rr, i ■■ ■■ 



_ ■ ^ CM. 1 c n L r i 1 e ci a P c i: ": : . 
a::, i.on of r^lie CoTn:;-,nnv.-'-'altii oi Pen 
^"■ard 1 ;i rir^'acin^ his si. Lion an 



ion tae 



T,-,n.. '^X 



'laa iniuiaZ 
n '"■ u P L cal t. ■'^ 
Scho . Cod a :' 
§11-1151, (Scho<, 



:asiit„ i ^; v;]ua_iu;r LliC rca'uctlon ol' .Appoli an^ ' s p 



Act: of March 10, 9 , P,L. 30, nr. aTnond( 
dca].'- .'a)(:(^ ! f ical ly with dcmoLions: 
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:i ■ :-:c;v-.-- "r, .1 : i^c-nt is not 



•"^ t : , L' .■ : !ref ore t: lie ^- r...- 1 v . t:hc >1 1 



t. no cone- 



i I a c I : \' 



/•..2c; 135:^ (:i976': 



vppc ■ la 1:1 1 :■ -^.er :_s Laat a sua pen a ion occurr 



•i- poai J ;o a^a^cil : '-'n, accii'"- ' ^.'\ of S:[Kal Cou : deals vjI:,;. 
su: pcai^^ 1 c a;-^ . A suspeaair-a aaJ^-a rocLlon 112m t ;..;:1c1 he cla^i'a c t < a i :<'_'d 
a r Uuaui ar Iml- ^_'^y_iili^'(j ^ a prof eas-i onal riripl :^yc^ , whicli is a 
t^' '.ppaa ion of iia.? orrpj^p^^- fro::: ilia Jo;-,, i^ilj:^^ ••1J'^''_^ Llil^l^' -J?^^ ^ 
•a^^:L ^lf-k^:L^-a. - '--^-^ 130 A. 2d 672, 675 (1957) (einphasis 
addcdV In lia- oaac^ afora fh»:^ S.h '■'arVj the ..ppcllant: was not laic: 
oi'f or furlouahor! Hin poai: ''>i!: was redncod in pa and respon? ilvi 1 i a v 
^ ■■■^ luil-i Lo ha]f-tj..;C. TluTcforo, It la clear la-.r ^'he action of 
tia' Soliool Diat:rict: in ti)is case amounted to a demotion, : : a ausp'. i:a; on , 



-^^ir thia> \a rr a suajM-islon, the Secretary would not iiavo juriadi ion 
and tlierelori^ ulc^ hove lo di'a.iiaa the ap[>cal. 
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Fir^t: , It: c---;^l< 
La vrcnc^ I \i n: 1 



A:^■rc'forc•, ti:? School Bonrc in 



:::[tlv l"c' I Tn.'/ nc'ilt:t.-r ore u.s ! or tv.'o r( 
. 01 Srhool DirC'C uO rs of U]c V'ili: i n:-;b ur^ 



■ r. o 1 



299, ('].9 79 )3 inc renin rrn^cnr of ratrogri necessary 
for ousponsicns ie not opplico-blc to d(':..' 'ions. ^If^'JiTJ' '"'^'o J veo: ■■. 
(]<'':;;ot- -J employee :viK arf^ued thai 's rating' d:n] iir.t conform to 

Conn iprt.'ei \-;irf. the Seer*.' l a ry iri t orpro ta L i on riiat si;.cc i.ic in't^'tion'.- 
va.s not e- tenipor:;ry prof efe; ionnl r^irpl o^a'-* , and s iaice :r- ■'•a- not suar'ad'f; 
or dlsnuss 1, tDe sections of the School Cod*:' roqnirinf; rat 'npy: did a.*-:, 
a p p 1 , Co n ! t:^ r| i r • n 1 1 y , ^e.^_;h^'il ■ > ^ - t r la i n a t i v r o t . r. ■ .h ■ y a 1 . t \' o f 1 1 1 i s 
demotion . 
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:5 cip-issei, arc tha^ the 
of '^rc rotzsto'-rr Gchcol Dlstric 



Robert G . S^.anlon 
S ?::r ^tarv c f Ediicat 
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COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF EDUCATION 



ROGER J. MORGAN, 

Appellant 

ALTOONA AREA SCHOOL DISTRICT, 
Appellee 



Teacher Tenure Appeal 
No. X2-79 



OPINION 

Roger J. Morgan, Appellant herein, has appealed from a decision of 
the Altoona Area School District dismissing him as a professional 
employee on the groxmds of Immorality. 

FINDINGS OF FACT 

1- Appellant, Roger J. Morgan, Is a professional eii?)loyee of the 
Altoofaa Area School District, having been continuously eii?)loyed as a 
teacher sinca the 1961-62 school year. 

2. On or about May 3, 1979, Appellant was arraigned on various 
criminal charges, including Involuntary deviate sexual Intercourse, 
Indecent assault and corrupting the morals of a minor. 

3. ^pellant was given oral notice that he was placed on suspension 
without pay on May 3, 1979. 

4. Following a preliminary hearing. Appellant was boimd o\'er fcr ~^ 
court action on the criminal charges. 
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5. On June 28, 1979, pursuant to provisions of the Public School 
Code, Appellant received written notice of a dismissal hearing to be 
held before the Alto ona Area School Board on July 11, 1979. 

6* Said notice referred to the recommendation of the Administration 
to the School Board that he be dismissed as a professional enployee of 
the district based upon a statement of charges attached to the letter 
vhich concerned allegations of sexual abuse made against him by seven 
(7) of his sixth grade male students charging crimes of corruption of 
minors. Indecent assault, and, au to two of the students. Involuntary 
deviate sexual Intercourse. 

7. At the school board hearing, Mr. Morgan was represented by 
legal cotinsel who requested a continuance of the hearing until after the 
complete termination of pending criminal proceedings in the Blair County 
Court. The request was denied by the School Board. Mr. Morgan's legal 
counsel raised no other objections and, with Mr. Morgan, left the hearing. 

8. The Altoona Area School Boar^d, after Mr. Morgan and his 
counsel had excused themselves from the hearing room indicating that 
they 'Would not remain to hear testimony, heard the testimony of all 
seven (7) students. 

9. The Altoona Area School Board, at a special meeting on July 11, 
1979, following the hearing, voted to dismiss Roger J. Morgan as a 
professional eiiq>loyee and so nptlfled him in writing on July 19, 1979. 

10. On or about August 11, 1979, pursuant to Section 1131 o^he 
Public School Code, an Appeal was filed by Mr. Morgan before the Secretary 
of Education on the basis that the School Board h^dT^Fdperly denied 
the request for a continuance. 
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11 • A hearing on this Appeal was held on September 13, 1979 before 
a hearing officer designated by the Secretary of Education. 

DISCUSSION 

In taking this appeal, Mr. Morgan, Appellant herein^ contends that 
the Altoona Area School District shoxild have delayed his diemissal 
hearing until after the disposition of the criminal charges pending 
against him. We find this contention to be without merit. Accordingly, 
we must sustain the decision of the school bosrd dismissing Appellant as 
a professional employee for immorality. 

Appellant's position in the instant case is that Appellee's conduct 
in holding the dismissal hearing violated Appellant's rights uuder the 
Fifth Amendment. The Fifth Amendment to the United States Constitution, 
as applied to the various states by the Fourteenth Amendment, guarantees 
a citizen the right against self-incrimination in any criminal case. 
While the Fifth Amendment right against self-incrimination is clear, the 
Secretary is not aware of any additional right that would guarantee that 
Mr. Morgan be protected from presenting his defense in a civil hearing 
before the school board. 

The case of Cotter v. State Civil Service Commission , 6 P.W.C.T. 
498 (1972) provides circumstances similar to the case before us. In 
Cotter, the individual was charged with the sale of a stolen motor 
vehicle. Mr. Cotter asked ^or a continuance of his hearing before the. 
State Civil Service Commission in order to decide whether his Fifth 
Amendment rights in the subsequent criminal action would be waived by 
testifying in his own defense in the employment hearing. The guideline 
set in Cotter was whether the continuance in the civil hearing regarding 
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Mr. Cotter's continued employment would be "In the furtherance of 
justice." As the Appellee in the case before us states In his argument, 
application of this guideline Involves the balancing of individual 
rights against societal rights in ieach particxilar case. 

Although the court did grant ,a brief continuance in Cotter , the 
court said: 

"...We are not holding that the Commission was bound to 
continue its Hearing until the criminal charges filed against 
the Appellant had been finally disposed of by the criminal 
courts." 

In attetiq)tlng to balance the prejudice that would be suffered in the 
Instant case, it is clear that the school board had no choice but to 
d^ny the request for a continuance pending criminal dls|»osition. We 
must be cognizant of the fact that a school district has an obligation 
to foster the well-being of its stt|dents. The case before i:^ is a very 
sensitive situation, involving the rights of an individual not yet tried 
and foxind guilty of any offense. However, we pus t be aware that teachers 
in today's society must serve as role models for their students. The 
school dlstr;ict must weigh the teacher's position as a model for students 
against the teacher's individual rights outside that role model. In the 
case before us, not only was Appellant charged with criminal conduct, he 
was charged with conduct which Involved threatened damage to his students. 
It is our opinion that in balancing the Interests of Appellant and of 
his students, the school district properly decided to dismiss Appellant. 

There was also some discussion on the part of the Appellant that 
the District Attorney might sjeize the transcript of his dismissal hearing 
and subsequently use it against Appellant. I n Garrity v. New Jersey > 
38S.U.S. 493 (1967), the Supreme Court of the United States essentially 



decided that Issue. The Supreme Court In Garrlt y concluded that the 
giving of testimony before a private tribunal under threat of loss of 
employment does not constitute a valver of Fifth Amendment ' rights 
(emphasis added) . In the case before us, the hearing vas private at the 
Appellant's request and under the authority of the Public School Code. 
It vas made clear to all participants that the hearing vas not to be 
discussed outside the forum of the tribunal.' AConsequently, as the 
School Board has argued. Appellant vould not InVMs civil hearing have 
revealed his criminal defense to the^ District Attorney. The Garsrlty 
case makes it clear that any testimony given vould not valve Appellant's 
Fifth Amendment rights in the subsequent criminal proceedings. 
Accordingly, ve make the follovlng: 
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ORDER 



AND NOW, this 7th day of December » 1979. It Is hereby ordered and 
decreed that the Appeal of Roger Morgan be /•nd hereby la dlaiLlssed. 




Secretary of Education 



J' 
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COMMONWEALTH CF PENNSYLVANIA 
Department of Education 



Carroll Bittner, 
Appellant 

V. 

Jershey Shore Area School 
District, 

Appellee 



Teacher Tenure Appeal No. 13-79 



OPINION 

Carroll Bittner, Appellant herein, challenges the computa- 
tion by the Jershey Shore Area School District of the back pay 
provision in the Order of the Secretary of Education in her 
Teacher Tenure Appeal No. 234, which Order was affirmed by the 
Pennsylvania Supreme Court. 



The essential facts in this proceeding are not at issue. 
At a hearing before the Secretary's hearing examiner -held October 
1, 1981, the parties stipulated as follows (Tr. Tf: r 

1 . Mrs . Bittner was terminated by the Jersey Shore Area 
School District at the start of the 1973-1974 school year. Tr. 3, 
4. 
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2. At that time, the District denied Mrs. Bittner a hear- 
ing; and she appealed to the Secretary of Education, Tr, 4, 

3. Subsequently, on December 3, 1973, Mrs, Bittner began 
to serve as a member of the Board of Directors of the Jersey 
Shore Area School District and has continued to serve in that 
capacity at all times relevant to this case. Tr, 

« 

^ 4. Following the hearing on June 20, 1974, before the Secre 
tary of Education, the Secretary ordered that Mrs, Bittner 's 
appeal be sustained and that the District reinstate her without 
loss of pay. Teacher Tenure Appeal Number 234 issued 

July 25, 1975. Tr. 4. 

5. The District appealed the Secretary's decision to the 
Commonwealth Court, which reversed the Secretary's decision on 
March 9, 1976. Department of Education v. Jersey Shore Area 
School District , 23 Pa. Commonwealth Ct. 624, 353 A. 2d 91 (1976). 
Tr. 4. 

6. Mrs. Bittner appealed that decision to the Pennsylvania 
Supreme Court, which reversed the Commonwealth Court, and ordered 
that the Secretary of Education's order be reinstated. Common - 
wealth, Department of Education v. Jersey Shore Area School 

District , 481 Pa. 349, 392 A. 2d 1331 (1978). 
■ ■*■ 

7. The Supreme Court's decision was handed down October 
5, 1978, ibid. Tr. 4. 



8. After some vacillation and after being offered a teach- 
ing position by the Board, Mrs. Bittner elected to resign her 
status as a tenured professional employee ef f ective JDctober 
1978, the date of the Supreme Court's decision. Tr. 4. Joint 
Exhibit No. 7-lQ. r 

9. According to a letter of December 14, 1978, Jack G. 
Wolf, Secretary and Business Manager of the District » advised 
Mr. Carpenter, the District Solicitor, that if backpay were 
awarded for the period September 4, 1073, to October 5, 1978, 
Mrs. Bittner 's entitlement would be $50,646.20. Trc 4-5. Joint 
Exhibit No. 12. 

I 

^ . 10. Mr. Wolf further stated that if backpay is only calcu- 

lated from September 4, 1973, to December 3, 1973, the date that 
Mrs. Bittner became a School Board member, then her entitlement 
would be only $2,727.38. Tr. 5. Joint Exhibit No. 12. 

11. By resolution of August 31, 1978, the Board tendered 
to Mrs. Bittner the latter sum, $2,727.38, together with in- 
terest thereon at the rate of 6 percent per annum. Tr. 5. Joint 
Exhibit No. 11. 

12. ^-^ahwhile, on August 15, 1979, Mrs. Bittner filed an 
application for relief in the Pennsylvania Supreme Court seeking 
to compel the District to pay her back wages. Tr. 5. 

13. In its answer, the District raised the defense that 
Mrs. Bittner was not entitled to backpay for the period of time 
that she sat on the Board. Tr. 5. 
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14. In a per curiam order of September 12, 1979, t'^e Court 
referred this matter back to the Secretary of Education to deter- 
mine the School District's compliance with his earlier order of 
June 25, 1975, Tr, 4. 

15. In its brief of April 1980 to the Secretary, the Dis- 
trict proposed that Mrs. Bittner submit a sworn statement of her 
earnings to be considered in abatement of loss of pay. Tr. 6. 

* * * 

In addition to the above stipulated facts, we find the 
following: 

16. By affidavit of July 10, 1981, Ms. Bittner, swore to 
the following weekday, daytime earnings: 

A. September a, 1973-December 3, 1973 - $605.32 
S. December 4, 1973-October 5, 1978 - $10,444.54 

and 

C. Unemployment Compensation (1976 and 1977) - $2,177.50 
She further swore that she had earned "nominal sums" aiy 
a hairdresser on Friday evenings and Saturday mornings. 

17. On October 1, 198lv at th^ request of the District, 
a hearing was held before the Secretary's hearing examiner pri- 
marily to cross-examine Ms. Bittner concerning her earnincrs and 
for the purpose of oral argument. Tr. 6. Testimony was also taken 
regarding whether Ms. Bittner had intended to run for the School 
Board prior to her termination ac a teacher. Tr. 7. 




18 • Ms. Bittner's testimony concerning her earnings, in 
support of her affidavit, was credible, reasonable and consis- 
tent, ^nd, -rthere being no information in the record to the con- 
trary, we accepH^ her affidavit as accurate and complete, 

:> 19. It is unclear from the record as to which employment 
of Ms; Bittner gave rise to her receipt of unemployment compensa 
tion, 

20. Ms. Bittner's testimony that she did not decide to run 
for the School Board until after her teaching position was termi 

( i 

nated was entirely credible, and, there be^ng no evidence to the 
contrary, we accept her statements as true. Tr. ?J9-31. 



• 
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DISCUSSION 
This remand raises two issues*: 

I. Is Mrs. Bittner entitled to back pay for the period of 
time during which "le served as a member of the Board of School 
Directors? 

II. I3 the Board entitled to deduct from her back pay award 
her earnings during the period that she was unlawfully terminated? 

I . Board Membership As a Bar to Back Pay 

The District asserts that it is only required, indeed 

S 

allowed, to pay Mrs. Bittner back wages for the period September 
4, 1973, to December 3, 1973, which it calculates to be $2,727.38 
plus interest. It asserts that it cannot pay back wages from the 
period December 3, 1973, to October 5, 1978 (the effective date 
of Mrs. Bittner 's resignation as a professional employee) because 
she was a school board member during that period. Mrs. Bittner 
asserts that she is entitled to back pay for the period September 
•4, 1973, to October 5, 1978, which the District calculates to 
be $50,646.20, plus interest. Mrs. Bittner has not challenged the 
accuracy of ttie two calculations. 



*At the hearing on remand before the Secretary of Education's 
hearing examiner, Mrs. Bittner dropped a third potential issue: n 
claim to attorney's fees in the instant proceeding. Tr. 26, 27. 




198^0 i 



The ^istrict relies upon Section 322 of the Public School 
Code of 1949, the Act of March 10, 1949, P,L, 30, as amended. 
Section 322 provides that any "teacher, or employe of any school 
district shall not be eligible as a school director in this 
Commonvjealth . . ."24 P,S. §3-322, Although not cited by the 
District p Section 324 is also relevant. It provides that^ "No 
school director shall, during the term for which he was elected 
or appointed ... be employed in any capacity by the school dis- 
trict in which he is elected or appointed, or receive from such 
school district any pay for services rendered to the district 
except as provided in this act. . ."24 P.S. §3-324. 

>^ * In response, Mrs. Bittner asserts first that this defense 
is barred by the doctrine of res judicata , and second that the 
defense is wrong as a matter of law. 

A. Res Judicata 

Mrs. Bittner was sworn in as a school director of the Dis- 
trict on December 3, 1973. The original hearing on her Teacher 
Tenure Appeal No. 234, was held before the Secretary of Education 
on June 20, 1974, half a year later. The District did not raise 
her membership on the Board as a defense at said hearing or at 
any stage of that appeal through the courts. 
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In her brief, Mrs. Bittner asserts the following: 

Pennsylvania law is clear that "the final determination 
by a court of competent jurisdiction settles not only the 
defenses actually raised, but also those which might have 
been raised," Duquesne Light Company v. Pittsburgh Railway 

Company , 413 Pa. 1, , 194 A. 2d 319, 321 (1963). What 

the Supreme Court recognized as the basis for the doctrine 
of res judicata in Duquesne is equally applicable in the 
instant case : 

•The res jiadicata doctrine is designed to prevent the very 
situation which would result if appellant's second petition 
were granted, namely, the injection of a new issue into 
the case after almost four years of litigation. Id . 

(See also Jenkins v. Jenkins, _Pa- Superior ~ ^Z71 

A. 2d 925, 929 ( 1977 ) ; ^eystone Building Corporation v. 

Lincoln Savings and Loan Association , Pa. Superior , 

335 A. 2d 817, 819 (1975)).' 

All of the elements of res judicata are present in this 
case, to wit, identity of the thing sued for; identity of 
the cause of action; identity of the persons and parties 
to the action; identity of quality of the persons for or 
whom the claim was made. London v. City of Philadelphia , 

412 Pa. 496, , 194 A. 2d 91, 903 (1963). The parties to 

the original litigation that terminated in the Supreme 
Court are the same as the parties to the present litiga- 
tion. The cause of action is identical; the quality of the 
parties is identical, and the thing sued for is identical, 
to wit, reinstatement and back salary. As a result, the 
School District is now, barred by the doctrine of res judi- 
cata from raising as a defense to an award of back pay 
Carroll Bittner 's membership on the school board. The Dis- 
trict could have raised this defense in the original pro- 
ceedings and elected not to do so. As the Supreme Court 
indicated in Duquesne , it cannot now raise the defense or 
attempt to raise the defense after more thart five years 
of litigation. 

f of Carroll Bittner pp. 3-4. 

In response, the District in its brief asserts: 

The only time this factor could have been presented into 
the record was at the original Department of Education hear- 
ing. At no further stage of the proceedings, i.e. Appeal 
to the Commonwealth Court and the subsequent Appeal to the 
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Supreme Court, was this factor able to be placed in the 
record. X 

Brief of Jersey Shore Area School District, p. 1. 

Obviously, this response begs the question. The District 
asserts no reason why Mrs . Bittner's school board membership 
could not have been raised by it at her original hearing in June 
1974. Having failed to raise this issue in June 1974, the Dis- 
trict clearly is barred by the doctrine of res judicata from 
injecting it into the proceedings in August 1979, over five years 
later. The purpose of th^i doctrine of res judicata is precisely 
to bar this type of long delayed introduction of new issues into 
cases already litigated^ in order that there will be some finality 
to the judicial process. 

Accordingly, it is our opinion that Mrs. Bittner is 
entitled to back pay for the period September 3, 1973 ,to October 
5, 1978, specifically including all that time during which she 
served as a board member. 

B. Merits 

However, in the interest of administrative and judicial 
economy, and to avoid a third hearing before the Secretary, we 
will express our opinion as to whether Mrs. Bittner *s board 
membership would have precluded an award of back pay if that 
issue had been properly raised by the District at the first 
hearing. 
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This question appears to be a matter of , first impression 
in the Commonwealth, and neither side has citisid authority direct- 
ly on point. Nevertheless, there is guidance in a number of 
judicial opinions . 

In a case decided under the School Code of 1911, the Penn- 
sylvania Supreme Court held that an individual was not disquali- 
fied from being a school board member because either he had an 
outstanding claim for money against the district or vice versa. 
Zeigler's Appeal , 238 Pa., 280 (1937). Thus, it cannot be claimed 
that there was anything wrongful or improper in Mrs. Bittner 
running for and taking her position on the school board because 
of her claim against the district. To the contrary, it was the 
district's prior action in terminating Mrs. Bittner that was held 
by the Pennsylvania Supreme Court to have been improper. Common - 
wealth, Department of Education v. Jersey Shore Area School 
District , 481 Pa. 349, 392 A. 2d 1331 (1978). Further, in that 
decision, the Court cited with approval the following language 
from Mullen v. DuBois Area School District , 436 Pa. 211, 217, 259 
A. 2d 877, 880-81 (1969): 

The burden of complying with the statute rests with the, 
school boards; should they fail to conduct their business 
as required, the consequences ought to lie at their door, 
not at the door of their victims. They must not be per- 
mitted to advantage themselves of their own failures to 
the detriment of their employes. 

481 Pa. 356, 366, 392 A. 2d 1331, 1336. 

Accordingly, we see no reason why the consequences of the 

board's illegal termination of Mrs. Bittner as a professional 

employe should not rest with the Board, and no reason why Mrs. 
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Bittner's lawful election to the Board should be at the price 



of her lawful claim to back pay. 

The Pennsylvania Supreme Court has dealt with the analogous 
situation in which a lawyer was elected to the Court of Common 
Pleas, could not take office when his term was to have commenced 
because of a challenge to his election and continued to practice 
law unr \ he actually took the oath of office some time later. 
In Reed v. Sloan , 475 Pa. 570, 381 A. 2d 421 (1977), the Court 
held that Judge Reed was entitled to back pay for the full term 
of his office even though he could not have practiced law had 
he been sworn in when his term was supposed to commence. The 
Court noted: 

The fundamental fallacy in appellant's position is the fail- 
ure to distinguish between the current holding of two incom- 
patible positions and the right to payment of salary for 
an office where there has been an involuntary deferred 
assumption of that position. The evil sought to be avoided 
by the incompatibility provisions is the improper perfor- 
mance of the duties of the office which might be inspired 
by the holding of an incompatible position. The fact that 
the person derives income from the incompatible position 
is only significant in that it might provide the incentive 
to improperly discharge the responsibilities of the public 
office. In the context of a deferred assumption of office 
it ±"S therefore clear that the receipt: of salary during 
the period during which the off iceu'^holder was prevented 
from discharging the duties of the office could in no way 
occasion the harm sought to be avoided by our doctrine of 
incompatible offices. 

Pa . at !577-8, A. 2d at 424-5. 

The reasoning. of the Court in R6e^ v. -Sloan applies direct- 
ly to Mrs. Bittner's situatiori^ Just as the Supreme Court found > 
nothing improper in 'Judge Reed practicing law while awaiting a 
decision on his election to the bench, we perceive nothing wrong 
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with Mrs. Bittner sitting on the Board while awaiting a decision 
on her teaching status.* Just as the Court found Judge Reed en- 
titled to back pay for the period that he practiced law while 
involuntarily prevented from serving as a judge, we find Mrs. 
Bittner entitled to back pay for the period that she sat on the 
Board while involuntarily and improperly prevented from serving 
as a teacher. Ergo, even had her board membership been properly 
raised, we would nevertheless conclude that she is entitled to 
back pay for the period September i^, 1973, through October 5, 
1978. 

II. Set-Off for Earnings 

A number of decisions of the Commonwealth Court indicate 
that a district is entitled to a setoff against hi3 back pay 
award of a teacher's earnings during the time of an improper sus-- 
pension. Eastern York School District v. Long , 46 Pa. Common- 
wealth Ct. 209, 407 A. 2d 69 ( 1979 ) , Cigarski v. Lake Lehman 
School District , 46 Pa. Commonwealth Ct. 297, 407 A. 2d. 460 
(19'79), Shearer v. Secretary of Education . 57 Pa. Commonwealth 
Ct. 266, 424 A. 2d 633 (1981). Shearer further notes: 

However, income earned by petitioner from jobs held on 
nights and weekends should not be set off against the back 
. pay award. Petitioner could have held those positions con- 
currently with his teaching job; thus-, they should not be 
held to diminish further his recompense for wrongful dis^ 
charge. 

Pa. Commonwealth Ct. at 270, A. 2d at 635. 

*It has never been alleged that Mrs. Bittner has ever participat- 
ed as a Board member in anything having to do with her claim to 
her teaching position. 
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Secretary Pittenger's original Order in this case decreed 
••that the Appeal of Carroll Bittner be sustained and the Board 
of Directors of the Jersey Shore Area School District reinstate 
her without loss of pay and with the status of professional em- 
ployee." Teacher Tenure Appeal No. 234, June 25, 1975. This Order 
was specifically reinstated by the Pennsylvania Supreme Court. 
481 Pa. 356, 367, 392 A. 2d 1331, 1337 (1978). The Commonwealth 
Court has clearly indicated that an order of reinstatement "with- 
out loss of pay" is not inconsistent with a right to set off 
earnings. Eastern York School District v. Long , supra , Pa. Common- 
wealth Ct. at 213, A. 2d at 70-71. 

Since Secretary Pittenger's reinstated Order implied a 
right to set off, and since there is a clear right to set off, 
we hold that the District is entitled to set off Mrs. Bittner 's 
weekday earnings. We note that Mrs. Bittner has not raised the 
issue of res judicata with regard to set-oi ince set-off was 
encompassed within the Secretary's original ^r, res judicata 
would not appear to bar it: As noted, her ever.. and weekend 
earnings are not set off against her back^ward. Furthermore, 
while the District may set off her unemployment compensation, it 
must comply with Sections 704 and 705 of the Unemployment Compen- 
sation Law, the Act of December 5, 1976, Second Ex. Sess., P.L. 
(1937) 2897, as amended, added by Section 8 of the Act of July 
7, 1977, P.L. 41, 43 P.S. §864,865. Shearer v. Commonwealth, 
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Secretary: of Education^ id> » 424 A. 2d at 635. 
Accordingly, we make the following: 



ORDER 



AND NOW, this 12 day of 



Febriiary 



1982, the 



Appeal of Carroll Bittner is sustained and our Order of July 25, 
1975, in Teacher Tenure Appeal 234 is clarified, to wit: 

The Jersey Shore Area School District shall pay Carroll 
Bittner back pay in the amount of $50,646,20 with interest at 
the rate of six per cent (6%) per annum, less: 

(a) the amount of $11,049.86 representing actual weekday 
wages from other sources, and 

(b) the amount of $2,177,50 representing unemployment 
compensation benefits, which amount the District shall 

pay into the Unemployment Compensation Fund, per 43 P.S, §864, 




ROBERT G. SCANLON 
Secretary of Education 




206 



ERIC 



IN THE OFFICE OF THE SECRETARY OF EDUCATION 
COMMONWEALTH OF PENNSYLVANIA 



LEWIS ZIEGLER» 



Appellant 



V. 



Teacher Tenure Appeal 
No. 15-79 



RIDGWAY AREA SCHOOL DISTRICT, 
Appellee 



OTINION 



Lewis Zlegler, Appellant herein » has appealed from a decision by 



the Rldgway Area School District dismissing him as a professional employee 
pursuant to the district's mandatory retirement policy* 



1. Lewis Ziegler is a professional employee of the Ridgway 
Area School District who has been employed since December, 19^5ygff^ 



music teacher. 

2. On March 13, 1978, the Rldgway Area Board of School Directors 
(hereinafter referred to as the Board) adopted_a retirement policy, 
which states in part: 

RETIREMENT - Employees of the Ridgway Area School District 
shall retire at age 65 (70, effective January 1, 1979). If an 
employee shall become 65 years of age (70 years of age January 
1, 1979) prior to August 15th of any calendar year, the employee 
shall retire at the close of the preceding school term. If 
the employee shall become 65 years of age (70 years of age 
January 1, 1979) on or after August 15th of any calendar year, 
the employee shall continue in his/her position until the 
close of the following school term. 

3. Lewis Ziegler reached the age of sixty-five (65) on November 



4. On May 25, 1979, Lewis Ziegler was informed by letter from the 



superintendent of the school district that Mr. Ziegler had reached the 
mandatory retirement age, and therefore his retirement would become 
effective at the close of the 1978-79 school year. 



FINDINGS OF FACT 




11, 1978. 
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5. Ou June 1, 1979^ Levis Zlegler made a written request for a 
dismissal hearing before the Board. 

6. On July 19, 1979 the hearing was held on Levis Zlegler 's 
dismissal. 

7. On August 13, 1979, the Board sustained the dismissal of Levis 
Zlegler pursuant to the school district's retirement policy. 

8. On September 2^ 1979, Levis Zlegler received notification by 
mall of the action taken by the Board. Such notification was not sent 
by registered mail. 

9. On October 1, 1979, an Appeal from the Board's decision vas 
mailed to the Secretary of Education. 

10. On October 4, 1979, the Appeal of Lewis Zlegler was received 
by the Secretary of Education. 

11. On October 25, 1979, the school district filed a Motion to 
Strike the Appeal of Lewis Zlegler, alleging that the Appeal was untimely 
filed. 

12. On November 13, 1979, Appellant filed an Answer to Appellee's 
Motion to Strike. 

13. On November 15, 1979, a hearing on this Appeal was held before 
a hearing examiner appointed by the Secretary of Education. 

DISCUSSION 

7\ix, Appcll-nt cc?.r^'?r?9 thflf the hearing before the Ridgway Area 
Board of School Directors failed to comply with procedural due process 
as guaranteed by the United States Constitution and with the Equal 
Protectic Clause of the United States Constitution. The Appellant 
further contends that the action taken by the Board Is in violation of 
the Age Discrimination in Employment Act, 29 U.S.C.5621 et seg. 

Appellee contends that the Appeal should be dismissed for the 
failure of the Appellant to file the Appeal within thirty f30) days 
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after being notified of the School Board's decision, pursuant to 24 P.S. 

Sll-1131. Appellee also cWends that the Age Discrimination In Employment 

Act (hereinafter referred to^as the ADEA) does not apply to public 

school teachers. Appellee further contends that even If the ADEA did 

apply to teachers. Appellant's retirement was based upon a bona fide 

pension plan applied uniformly to all employees. Finally, the Appellee 

contends that the Secretary of Education lacks jurisdiction over this 

Appeal • We hold that the Secretary of EducHtlon does lack jurisdiction 

over this Appeal, consistent with our recent decision in Mary Card v. 

Troy Area School District . Teacher Tenure Appeal 27-78. 

As noted above. Appellant's arguments are based upon alleged violations 

of the United States Constitution and the ADEA. The Appellant did not 

challenge the validity of Section 1122 of the Public School Code of 

1949, Act of March 10, 1949, P.L. 30, as amended, 24 P.S. §11-11^2. 

Section 1122 expressly permits school districts to formulate mandatory 

retirement policies. Section 1122 provides as follows: 

The only valid causes for termination of a contract heretofore 
or hereafter entered into with a professional employe shall be 
immorality. Incompetency, Intemperance, cruelty, persistent 
negligence, mental derangement, advocation of or participating 
in un-American or subversive doctrines, persistent and willful 
violations of the school laws of this Commonwealth on the part 
of the professional employee: Provided, That boards of school 
directors may terminate the service of any professional employe 
who has attained to the age of sixty-two except a professional 
employe who is a member of the old age and survivors Insurance 
system pursuant to the provisions of the act, approved the 
first day of June, one thousand nine hundred fifty-six (Pamphlet 
Laws 1973). In such case the board may terminate the service 
of any such professional employe at the age of sixty-five or 
at the age at which the employe becomes eligible to receive 
benefits under the Federal Social Security Act- 

Despite Appellant's failure to challenge Section 1122 of the School 

Code, in order to sustain Appellant's claim the Secretary would have to 

find Section 1122 to be unconstitutional or invalid because of it being 
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In conflict with the ADEA, The Secretary Is without authority to make 
that decision. Therefore, we find that the Secretary of Education lacks 
Jurisdiction over the Appeal of the Appellant. 



t We also find It unnecessary to rule^ on Appellee's Motion to Strike 

Appellant's Appeal, alleging untimely filing on behalf of the Appellant, 

for the following reasons. 

According to the decision In Gary v. School District of L over 

Merlon , et al . , 362 Pa. 310, 66 A. 2d 762 (1949), the right to a dismissal 

hearing before the school board arises subsequent to the dismissal of a 

professional employe by a school board for one of the reasons listed in 

Section 1122 of the School Code. Those causes for termination entitling 

a professional employe to a dismissal hearing are the following: immorality, 

incompetency. Intemperance, cruelty, persistent negligence, mental 

derangement, or persistent and willful \iolation of the school laws of 

the Commonwealth. The Pennsylvania Supreme Court held in Cary that, 

with respect to the above listed causes for dismissal: 

"Since charges of that nature are an attack 
on character or competency the law properly 
provides that In order to defend against them 
the employe is entitled to a formal hearing, 
but such a^ hearing is not required by the 
School Code where the employe's contract is 
terminated in accordance with the provision for 
retirement on age. (Emphasis added.) 

Id*, 362 Pa. 310, 312-13, 66 A. 2d 762, 763 (1949). 

This conclusion appears to be consistent with federal laWt The 
Fourteenth Amendment's procedural protection of property is a safeguard 
when a person has a right to and expectation of continued employment 
Board of Regents v. Roth , 408 U.S. 566 (1972). Under $1122 cf the 
School Code and the Board's policy, no such right or expectation exists. 
Therefore, no right to a dismissal hearing for this Board's mandatory 
retirement policy exists in the state law under which the Secretary has 
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Authority to act. 

Thus, without reaching the de^slon as to whether or not there was 
a violation of procedural due process In the hearing before the Rldgway 
Area Board of School Directors, we find that pursuant to the School Code 
Appellant was not initially entitled to a hearing and consequently is 
not entitled to an appeal from that hearing under Section 1131 of the 
School Code. Therefore, we may make no decision as to Appellant's 
allegation of a denial of procedural due process* 

Even if Section 1131 applied, the scope of review for Section 1131 
does not grant the Secretary the authority to declare Section 1122 to be 
unconstitutional or invalid as being in conflict with the ADEA, 



The (Secretary of Education) shall review the officii»l transcript 
of the record of the hearing before the board, and may hear 
and consider such additional testimony as he may deem advisable 
to enable him to make a proper order. At said hearing the 
litigants shall have the right to be heard in person or by 
counsel or both. 

After hearing and argument and reviewing all the testimony 
filed or taken before him, the (Secretary of Education) shall 
enter such order, either affirming or reversing the action of 
the board of school directors, as to him appears just and 
proper." 24 P. S. § 11-1131. (Emphasis added.) 

Thus, in his review of a board's action concerning a professional employee, 

the Secretary of Education has been conferred with no statutory authority 

to consider the constitutionality or the validity of a section of the 

School Code. He has been given the authority to review the board's 

action in dismissing under Section 1122, not to review the General 

Assembly's action in legislating the statute. The Secretary has taken 

the position that it would be presumptuous, as well as counter-productive, 

to attack the constitutionality or validity of a statute which grants 

him the authority to act: 

"The consideration of the constitutionality of acts of assembly 
is a function for the courts. The law does not give the 
Secretary of Education any authority. to adjudge an act of 
assembly unconstitutional, and in the absence of any court 
decision on t;he point, it is our judgment that the presumption 
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of constitutionality pertains." Comroonwealth v. Yerkes ^ 285 
Pa. 39 cited In A ppeal of Watgon , Supt. of Public Instruction 
Opinion No. 78 (1951). 

See also Borough of Greentree v. Board of Property Assessments of Allegheny 

County , 459 Fa. 268, 328 A. 2d 819 (1974). 

Accordingly, we thereby make th^fc^l lowing: 
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ORDER 



AND NOW, this 19th day of September , 1980, the Appeal of Lewis 
Zlegler from the dismissal by the Rldgway Area School District is hereby 
dismissed • 



Robert G^. Scanlon 
Secretary of Education 
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IN THE OFFICE OF THE SECRETARY OF EDUCATION 
COMMONWEALTH OF ^ PENNSYLVANIA 



Michael Micklcw, 



Appellant 



V. 



Teacher Tenure Appeal No. 16-79 



Fox Chapel Area School 
District, 

Appellee 



OPINION 



Michael Micklow, Appellant herein^ has appealed from the 
decision of the Board of School Directors of the Fox Chapel Area 
School District dismissing him as a professional employee on the 
grounds of persistent and willful violation of the school laws 
of the Commonwealth and persistent negligence. 



the Fox Chapel Area School District (hereinafter "the District") 
as a temporary professional employee in January 1966. N.T. 326, 



2. Micklow became a professional employee in January, 
1968. N.T. 44. 

3. Micklow filed a grievance against his principal, 
Lucas Pavlovich, on May 25, 1979. Joint Exhibit 1. 



FINDINGS OF FACT 



1. 



Appellant, Michael Micklow, was first employed by 
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4. A determination in favor of Principal Pavlovich was made 
on the aforesaid grievance on June 15, 1979 by Dr. Jack Roush, 
Assistant Superintendent. Joint Exhibit 1. 

5. On June 11, 1979, the Board of School Directors of the 
Fox Chapel A.^ea School District (hereinafter "the Board") adopted 
a resolution directing the District Superintendent to prepare 

a written statement of charges for the proposed dismissal of 
Micklow. Certified Resolution of June 11, 1979. 

6. On June 13, 1979, the Board adopted a Statement of Charg- 
es on the grounds of persistent and willful violation of the 
school laws of the Commonwealth and persistent negligence. Admini- 
stration Exhibit 1 . 

* 

7. The specific factual allegations in the Statement of 
charges read as follows: 

(1) misuse of sick leave on June 14, 1978; 

(2) failure to follow established procedures and securing 
approval of principal prior to leaving building during 
school day on at least seven occasions during the 1978- 
.79 school year and on several occasions during the 
1976-77 school year; 

(3) failure to attend Open House on October 20, 1977; 

(4) insubordination with respect to paragraphs (2) and (3) 
hereof ; 

(5) transporting students and encouraging parent carpools 
during the 1977-78 school year and on May 30, 1979; 
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(6) failure to follow directives relating to the collection 
of money from students on May 17, 1979, which resulted 
in loss of funds, 

(7) making negative and unprofessional comments to elemen- 
tary school students during the 1977-78 school years; 
and 

(8) making unprofessional and derogatory remarks in the pre- 
sence of students and parents concerning the principal 
during the 197V-78 and 1978-79 school years and in prior 
school years . 

Administration Exhibit 1 • 

8. The charges and notice of hearing were properly served 
on Micklow. N.T. 4. 

9. The board held an extensive hearing on the charges in 
eight sessions starting June 26, 1979 and finishing on August 2, 
1979. N.T. 1, 758. 

10. During the hearing, much of Dr. Pavlovich's testimony 
involved or was supported by notes he had taken concerning 
Micklow or notes from Micklow upon which he wrote comments which 
were not made a part of Micklow's personnel f ile . Several of 
these items were introduced as administration exhibits. 

11 • When Micklow reviewed his personnel file in preparation 
for the hearing, he was told of the existence of these additional 
documents and they were delivered to him. N.T. 338-339- 
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Charge No. 1 

12. Micklow was absent from work on June 14, 1978, which 
he reported as due'^to personal illness. Administration Exhibit 
7. 

13. Another teacher, John Phillips, was absent the same day. 
N.T. 53. 

14. Emily Strohm, a former student, testified that the day 
before Micklow 's absence in June 1978, she overheard Micklow and 
Phillips arranging a golf date for the next day. N.T. 250-252. 

15 Another student testified that she had overheard the golf 
conversation, but did not know when the game was to take place. 
N.t'.. 40-46. 

16. Dr. Pavlovich testified that Micklow twice admitted to 
him that he had gone golfing on June 14, 1978. N.T. 46, 147, 
151. • 

17. Both Micklow and Phillips testified that they were not 
golfing on June 14, 1978, and had never 'admitted that they had 
been. N.T. 33, 35, 333, 334, 335. , 

18. Micklow did admit a previous incident in 1971 when he 
put in for sick leave, but was discovered at a convention in 
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Atlantic City by Superintendent Burk, He characterized his re- 
quest for sick leave as "accidental". N.T. 445. 

19. There is substantial credible evidence that Micklow did 
misuse sick leave to go golfing on June 14, 1978. 

Charge No. 2 

20. The hours at the Kern Elementary School, where Micklow 
taught, were 8 : 30 a .m - 4 : 00 p .m . N . T . 54 . 

21* According to Principal Pavlovich, a teacher wishing to 
leave early had to get his prior permission > then fill out a 
three by five card for him to keep on file* N.T. 55, 155. 

22. Dr. Pavlovich testified that Micklow left school early 
without his prior permission on October 25, 1978, December 6, 
1978, March 12, 1979, March 21, 1979 and April 25, 1979, and that 
on these occasions Micklow simply left a 3 x 5 card and walked 
out. N.T. 65, 66, 68, 69, 70, 71. 

23. Dr. Pavlovich further testified that on May 25, 1979, 
he posted a notice on the door of the teachers' room, specifi- 
cally instructing all staff members not to request permission 
(to leave early) to go to the bank that day. N.T. 76-77, Admini-^ 
stration Exhibit 6. 

24. Despite the posted notice, Micklow proceeded to fill 
out a 3 X 5 card for leave and was told by Dr. Pavlovich of the 
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notice and that he could not leave early. Micklow stated that 
he was going anyway, and he did so. N.T. 79--84. Administration 
Exhibit 18. 



25. At his hearing, Micklow admitted leaving early on 
October 25, 1978 and December 6, 1978, and acknowledged writing 
out the 3x5 cards for March 12, 1979, March 21, 1979, April 
25, 1979. N.T. 345-349. 

"26. Regarding May 25, 1979, Micklow acknowledged that Dr. 
Pavlovich told him of the notice not to request early leave, told 
him to go the bank at 3:30, told him not to leave early, and that 
he nevertheless did leave early to go to the bank. N.T. 351- 356. 

27. Micklow also acknowledged having left early on two occa- 
sions during the 1976-77 school year. N.T. 361. 

28. Micklow 's main explanation is that as of October 1978, 
Dr. Pavlovich did .lot require prior approval for an early leave. 
N.T. 345. 

29. Dr. Pavlovich statement of his policy requiring his 
prior permission to leave early was verified by faculty members 
Marge Ryznar, Jeanne Bodnar, Eileen Kunkle, Charles Ross, 
Sandy Schaltenbrand and Dorothy Lavia: N.T. 266, 283, 284, 295, 
649, 687^688, 744, 745. 
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30. There is substantial credible evidence that Micklow 
failed to follow established procedures and secure approval prior 
to leaving the building during the school day on several 
occasions during the 1976-77 and 1978-79 school years* 

Charge No. 3 

31. Open house is a very significant event in the school 
year and attendance of teachers is required in their collective 
bargaining agreement. N,T. 10-13, 102^103. Administration Exhibit 
2. 

32. Although Micklow taught school on October 20, 1977, he 
did not attend open house on that date. N.T. 104. 

33. Dr. Pavlovich testified that Micklow neither sought his 
prior permission nor even gave him advance notice that he would 
not attend the open house. N.T. 105. 

34. Micklow received a written reprimand for his failure to 
attend the open house. N.T. 108. Administration Exhibit 27. 

35. Micklow testified that he had obtained Dr. Pavlovich 's 
prior permission to be absent. N.T. 363-364. 

36. Micklow also testified that he informed the other two 
sixth grade teachers, Mr. Ross and Miss Burik (now Mrs. Ryznar) 
that he would not attend open house. N.T, 375. 
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37. Both Ross and Ryznar testified that Micklow had never 
informed them that he would not attend open house. N.T. 644, 268. 

38. There is substantial credible evidence that Micklow 
failed to attend rhe October 20, 1977, open house without notice 
or approval . 

Charge No. 4 

39. Findings of fact 18-37, supra , demonstrate insubordina- 
tion in Micklow 's repeated failure to obtain prior permission 
for leaving early and failure to attend open house. 

Charge No. 5 

40. The District Collective Bargaining Agreement requires 
advance approval of the principal or immediate supervisor for 
a professional employee to drive students and further requires 
all professional employees who drive their cars for school busi-- 
ness to have on file at the district administrative office a cer-- 
tificate of insurance of public liability and property damage. 
N.T. 13, 14. Administation Exhibit 2. 

41. Micklov/ did not have such a certificate of insurance 
on file for the 1978-79 school year. N.T. 15. 

42. On May 30, 1979, Dr. Pavlovich observed Micklow drive 
out of the school parking lot with three sti^dents in his car. 
Dr. Pavlovich testified that he had not given prior approval. 
N.T. 91-92 
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43. Micklow admitted driving the three students in his car. 
His testimony gave no indication of having sought prior approval, 
nor did he indicate having a certificate of insurance on file. 
N.T. 374-375. 

44. Dr. Pavlovich distributed to all teacher two bulletins 
discouraging car pools. The first stated, "The school district 
solicitor has indicated that we are not permitted to encourage 
parents to use cars for field trips." The second stated, "Except 
for kindergarten, when carpools are a necessity, children, espe- 
cially those for whom a bus has been provided, should not be 
transported to and from school by automobiles." N.T. 114, 115. 
Administration Exhibit 28 and 29. 

45. Micklow acknowledged scheduling a volleyball game at 
another school for May 30, 1979, and setting it up so that he 
and two parents would drive the students in carpools. N.T. 482- 
488. 

46. Although there is a dearth of evidence regarding the 
1977^76 school year, there is substantial credible evidence that 
Micklow transported students and encouraged parent carpools on 
May 30, 1979. 



20 
222 ^^"^u 



Charge No. 6 

47. Dr. Pavlcvich established a system whereby he and a tx 
ket seller would visit each classroom to sell tickets to an out 
ing to Kennywood Amusement Park. N.T. 118-119. Administration 
Exhibit 30. 

48. On May 17, 1979, Micklow did not follow this procedure, 
but rather collected his students ticket money himself in one 
envelope which he took to the office. N.T, 119, 379. 

49. This resulted in Dr* Pavlovich having to do extra work 
and in Micklow 's class coming up $4.00 short in tickets (which 
were replaced). N.T. 119-120, 380. 

50. There is substantial credible evidence that Micklow 
failed to follow directives relating to the collection of money 
from students on May 17, 1979, which resulted in a small amount 
of student funds being lost. 

Charge No. 7 

51. One former student of Italian extraction testified that 
Micklow called her a "dago" several times in front of other stu- 
dents the preceding year, and that he done the same with another 
student of Italian extraction. N.T. 38-40. 

52. The student also testified that she had heard Micklow 
mimick an Italian accent when addressing the other student in 
the presence of the class. N.T. 39-40. 
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53. Two former students testified that Micklow had referred 
to them and other girls as "sex pots'' during the 1977-78 school 
year. N.T. ^2, 253. 

54. Dr. Pavlovich testified that Micklow referred to two 
students as "groundhogs" in their presence in February 1979. N.T. 
124-125. 

55. There is substantial credible evidence that Micklow made 
negative and unprofessional comments co elementary school stu- 
dents during the 1977-78 and 1978-79 school years. 

Charge No* 8 

56. Dr. Pavlovich testified that Micklow ignored his instruc- 
tions in June 1978 that all children were to be allowed to go 

on a field trip, that instead Micklow sent five or six children 
to the principal's office, that he called in Micklow and told 
him that the children would go on the trip, that Micklow became 
very irate and told him "To hell with you" in front of parents, 
children and the school secretary. N.T. 126-130. 

57. Micklow acknowledged discussing this incident with 
several parents. N.T. 503-506. 

58. Dr. Pavlovich testified that Micklow repeatedly ignored 
his directive of December 7, 1978, prohiibiting students from us- 
ing the pay phone to call home during the day and that Micklow 
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told him in the presence of children that he should have more 
to do than worry about children making phone calls, N.T. 98-99, 
Administration Exhibit 24. 

59. There is substantial credible evidence that Micklow made 
unprofessional and derogatory remarks in the presence of students 
and parents concerning the principal during the 1977-78 and 1978- 
79 school years, 

★ * ★ 

60. On August 2, 1979, after closing statements by both 
sides, the seven Board members present eaerr stated that he or 
she had been present at each hearing session or had read the 
transcripts from any session missed. All seven voted to terminate 
Micklow* s contract for persistent and willful violation of the 
school laws of the Commonwealth of Pennsylvania. This constituted 
a majority of the nine member Board. No findings of fact were 
adopted. N.T. 815-818. 

DISCUSSION 
This Appeal presents nine issues: 

A. Does the evidence support either of the statutory grounds 
for dismissal? 
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B. Was Micklow^s dismissal punishment for filing a union 
grievance, and which side nas the burden of proof on this-ques- 
tion? * \ 

C. Were Micklow's statutory, contractual or due process 
rights violated by the principal's keeping material concerning 
him in a file separate from his personnel file which material 
was subsequently used to substantiate charges against him? 

D. Were the rules on leaving school early vague and discrimi 
natorily enforced in violation of Micklow's statutory, due pro- 
cess or equal projection rights? 

E. Were Micklow's statutory or due process rights violated 
by the failure of the school board to have two-thirds of its mcu- 
bers present for each hearing and to require a two-thirds vote 

of members who had heard all the testimony? 

F. Old the Board err in permitting hearsay testimony regard- 
ing the golfing incident? 

G. Is the Board estopped because of the lapse of time be- 
tween the occurrence of some of the acts alleged in the charges 
and the filing of those charges, or by Micklow*s satisfactory • 
ratings? 

H. Did the Board err in failing to make findings of fact? 
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I. Did the Board err in failing to rule on various motions 
and objections made by Micklow's counsel? 

A. DOES THE EVIDENCE SUPPORT THE STATUTORY GROUNDS FOR DIS- 
MISSAL.? 

As set forth in detail in the Findings of Fact, supra , the 
evidence abundantly supports the charges gainst Micklow relating 
to the 1977-78 and 1978-79 school years. The incidents were 
numerous and some of them very serious. 

The incidents may be characterized as: repeated misuse of 
leave or bsence w. nout permission (the golf date on sick 
leave, failure to attend open house, frequently leaving school 
during the school day); failure to follow administrative direc- 
tives (sick leave, early leave, open house, personally transport- 
ing students, encouraging car pools, improperly collecting stu- 
dent funds); verbal abuse of students ("dago", mimicked Italian 
accent, "sex pot", 'groundhogs"), and vef^al abuse of principal 
in front of students and parents. 

Repeated incidents of abuse of leave warrant dismissal for 
persistent and willful violation of the school laws. Lucciola 
V. Commonwealth of Pennsylvania, Sec, of Education , 25 Pa. Common- 
wealth 419, 360 A. 2d 310 (1976). Even a two day abuse of leave 
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may warrant dismissal for persistent negligence and immorality. 
Board of Sch. Directors of Riverside Beaver County v. Howe , 37 
Pa. Commonwealth Ct. 241, 389 A. 2d 1214 (1978) • 

Failure to attend open house can also constitute negligence 
and persistent and willf^'l violation of the school laws. Johnson 
V. United School Distri ct, 201 Pa. Super 375, 191 A. 2d 897 
.(1963). 

Failure to obey directives of the administration (regarding 
leaving school early, personally transporting students without 
a certificate of insurance, encouraging carpools, improperly 
collecting student funds, etc.) also constitutes persistent and 
willful violation of the school laws. Harris v. Commonwealth Sec* 
of Education , 29 Pa. Commonwealth Ct. 625, 372 A. 2d 953, 957, 
(1977) . . 

Calling students derogatory names also warrants dismissal. 
This was found to constitute cruelty and immorality in Bovino 
V. Bd. of Directors of Indiana School District , 32 Pa. Common- 
wealth Ct. 105, 377 A. 2d 1284 (1977). In this regard we note that 
the statement of charges need only set forth the acts warranting 
dismissal, not the statutory grounds. See Lucciola v. Common- 
wealth, Secretary of Education, supra. 
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Using abusive language to a superior and defying him in 
front of students also will support dismissal for persistent and 
willful violation of the school laws. Spano v. School District 
of Brentwood , 12 Pa. Commonwealth Ct., 170, 316 A. 2d 162 (1974). 

In short, the charges and the evidence supporting them clear- 
ly warrant dismissal. Indeed, several of the charges, taken by 
themselves, would independently warrant dismissal. 

B. RETALIATION FOR FILING GRIEVANCE 

Appellant -Micklow argues that his dismissal proceeding was 
initiated in retaliation for filing a union grievance against 
the principal and, further, thai the District should have the 
burden of proving that the dismissal was not retaliatory. 

At the outset, we note that we do not believe that the Secre- 
tary of Education has jurisdiction to rule on this retaliation 
charge. There can be little question that instituting a dismissal 
in retaliation for filing a grievance constitutes an unfair labor 
practice as defined in the Public Employe Relations Act, Act of 
July 23, 1970, P.L. 563, No. 195, 43 P.S. §1101 . 1201 (a ) ( 4 ) . Under 
that Act, the Pennsylvania Labor Relations Board has exclusive 
power to prevent unfair labor practices. 43 P.S. §1101.1301. 
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The Pennsylvania Supreme Court has held?: 



• . . 'while this provision speaks directly to preventing, 
as distinguished from determining the occurrence of an un- 
fair labor practice^ we think the latter function is implici- 
tly embraced in the former. ' Building Service Employees 
International Union^ ^^^^^ y > Schlesinger et al. # 440 
Pa. 448, 452, 269 A. 2d 894, at 896 (1970). Thusy. if a party 
directly seeks redress of conduct which arc^uable Constitutes 
one of the unfair labor practices listed xn Article XII (Sec- 
tion 1201) of the PERA, 43-P.S. §1101.1201 (Supp. 1976), 
jurisdiction to determine whether an unfair lcdx>r practice 
has indeed occurred and, if so to prevent a party from con- 
tinuing the practice is in the PLR3, and nowhere else, 
(citations omitted) Hollinger v. Department of Public Wel- 
fare. 469 Pa. 358, 365 A. 2d 1245 (1976) . I 



In the interest of judicial and administrative economy, 
however, we note briefly that we see no merit to either Micklow's 
procedural or substantive arguments on this point. 



Micklow cites no authority for his novel proposition that 
the District has the initial burden of proof to show that the 
dismissal proceedings were not retaliatory. Although the burden 
is on the school board to prove the basis of charges on which it 
has dismissed the employee, the burden then shifts to the employee 
to show that the true reason was retaliation • It was not incumbent 
upon the board to introduce into th" record a refutation of ^ 
Micklow" s unsupported charge that the dismissal proceeding was 
retaliatory. See Spruce Hill Township School District v. Bryner , 
148 Pa. Super. 549, 25 A. 2d 745 (1942). 



Micklow argues that the burden of proof should lie with the 
District because allegedly his counsel was prevented at the hear- 



230 ^ 



ing from proving retaliation. Yet the very passages in the trans- 
cript which Micklow cites in his brief indicate that, when asked, 
his counsel repeatedly declined to indicate in any way that he 
was bringing up the grievance in an effort to demonstrate retalia- 
tion. The record simply does not support the contention that he 
was prevented from going forward with his burden of proof. 

Finally, the record contains no evidence of a retaliatory 
firing. Rather, it reveals a teacher who increasingly engaged 
in a course of^^ conduct of negligence and open violation of school 
policies, who was properly terminated at the end of the second 
year of this pattern of misconduct. 

The evidence of his wrongdoing is copious; his eleventh hour 
filing of an unfounded grievance will not prevent his rightful 
termination. 

C. USE OF MATERIAL NOT KEPT IN PERSONNEL FILE 

Micklow asserts that his contractual, statutory and due pro- 
cess rights were violated by the principalis keeping material 
concerning him in a file separate from his personnel file which 
material was subsequently used to substantiate charges against 
him. He cites no statute or due process case law in support of 
this proposition; nor do we find any statutory or due process 
violation. In the latter regard, we note Micklow's admission that 
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he W5is given access to all these materials prior to the hearing. 
See Finding of Fact No. 11. It is also clear from the transcript 
that^Micklow was made aware of the principal's displeasure with 
his acts at the time they occurred 

Micklow cites Article Four, Clause F of the Collective Bar- 
gaining Agreement as the contractual basis of his argument. As 
set forth in the preceding section of this Opinion, his proper 
remedy was to grieve an unfair labor practice if he felt that 
the Agreement was violated. 

We certainly do not mean to approve the policy of an admini- 
strator keeping derogatory material on a professional employee 
other than in his personnel file. We see no legitimate purpose 
served by this practice. Since, however, it violates no statutes, 
nor constitutional rights, nor makes the dismissal arbitrary, 
discriminatory or founded or improper considerations, it simply 
does not rise to the level of vitiating the dismissal. 

D. RULES ON LEAVING SCHOOL EARLY 

Contrary to Micklow' s testimony, the overwhelming evidence 
presented by numerous faculty members was that Dr. Pavlovich's 
policy was always that one needed his prior permission to leave 
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school early. See especially Finding of Fact No. 29. There is 
simply no credible evidence that the policy was vague or discrimi- 
nator ily enforced. Its enforcement against Micklow was proper and 
consistent. 

E. BOARD ATTENDANCE AT HEARINGS 

Micklow asserts that two-thirds of "all Board members had 
to be present at each session, and also that he can only be termi- 
nated by a two-thirds vote of board members who were actually 
present at all hearing sessions. 

It is noteworthy that the record reveals no objection made 
at any time by Micklow to the constitution of the sitting Board. 
Moreover, there is no requirement that two-thirds of all Board 
members be present at each session. Penzenstadler v. Avonworth 
School District , 43 Pa. Commonwealth Ct. 571, 403 A. 2d 621 (1979); 
Boehm V. Bd. of Education of School District of Pittsburgh , 30 Pa. 
Commonwealth Ct. 468, 373 A. 2d 1372 (1977). 

Micklow likewise is in error in asserting a requirement that 
all voting Board members had to be present at each session. Board 
of Public Education of School District of Pittsburgh v. Pyle , 
37 Pa. Commonwealth Ct. 386, 390 A. 2d 904 (1978). 

P. HEARSAY TESTIMONY 

Micklow alleges that his hearing before the Boa^d was defec- 
tive because the Board admitted one statement of hearsay concern* 
ing one of the charges against him during the course of testimony 
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that took 756 pages to transcribe. There was substantial evidence 
in support of this charge (golfing on a sick leave day). See Find- 
ings of Fact 12-19. 

Even if Micklow is correct in categorizing the challenged 
statement as hearsay, he is incorrect in his conclusion that it 
was inadmissable : . ' 

It is well established that hearsay evidence supportive of 
•other evidence may be admitted in proceedings before admini- 
strative agencies (citation omitted) Bd. of Public Education 
of School District of Pittsburgh v, Pyle , ibid . 

G. ESTOPPEL 

Mickow argues that the Board is estopped from dismissing 
him because of the passage of time between the occurrence of some 
of the acts alleged in the charges and the filing qf the charges, 
and because he always received satisfactory ratings. 

The status of the doctrine of estoppel as it applies to 
school districts is somewhat unclear. In Grippo v. Dunmore School 
Board, 2? Pa. Commonwealth Ct. 507, '^65 A. 2d 678 (1976) it was 
held that a district is not estopped from defending against a 
contract because it made payments under the contract. Subsequent- 
ly, the Pennsylvania Supreme Court at least limited the ability 
of governmental units to avoid estoppel in Commonwealth Dept. 
of Public Welfare v. UEC, Inc. , 483 Pa, 503, 397 A. 2d 779 (1979). 
The Court did require that "all of the traditional elements of 
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estoppel have otherwise been established". 

Micklow neither pleads detrimental reliance in his Appeal, 
nor do the facts indicate that such reliance would have been 
reasonable and justified. Furthermore, in light of his violations 
of written directives, direct orders, and provisions in the 
collective bargaining agreement, he cannot be heard to say that 
he lacked knowledge or the means of knowledge of the facts. In 
short, his pleadings and the record simply fail to establish the 
elements of estoppel. See Cheltenham National Bank v. Snelling , 
230 Pa. Super. 498, 326 A. 2d 557, 560 (1974). 

We note that almost all of the allegations concerning Mick- 
low arose out of the school year just ended and the preceding 
one. It is not unusual for a district to give a professional em- 
ployee the benefit of the doubt after one deficient school year 
that he will improve in the next. Indeed in incompetency dis- 
missals, where the district only performs yearly evaluations, 
the professional employee always is given, by law, a second 
school year to correct the problem. 

We also note that, as established by Section 1123 of the 
Public S :hool Code, the rating system is designed primarily to 
rate a teacher's competency or incompetency. Micklow was not ter- 
minated for incompetency. Hence his satisfactory ratings are 
irrelevant to the current proceedings. 



H. LACK OF FINDINGS OF FACT 



Micklow alleges reversible error in the Board'' s failure to 
adopt findings of fact. Although such findings would have certain- 
ly been helpful to all parties on appeal and the Secretary of 
Education, it has been repeatedly held that school boards have 
no legal obligation to make them. Penn-Delco School District v. 
Urso, 33 Pa. Commonwealth Ct. 501, 382 A. 2d 162 (1978), Grant 
V. Board of School Directors , 43 Pa. Commonwealth Ct. 556, 403 
A. 2d 157 (1979) . 

I. FAILURE OF BOARD TO RULE ON MOTIONS AND OBJECTIONS. 

Micklow asserted in his Petition of A^ peal that the Board 
erred in not ruling on various motions or objections during the 
hearing, and that therefore he does not know on what basis the 
Bor.rd reached its decision. He does not identify in any way the 
motions or objections he made, upon which the Board did not 
rule, to his alleged prejudice. He does not cite an^ authority 
for the proposition that the Board must rule on all motions or 
objections, nor are we aware of any. In light of the copious 
testimony against him from numerous sources, we find \ it rather 
disingenuous for Micklow to suggest that he does not Know the 
basis for his dismissal. \ 

^ \ 

Accordingly, we make the following: ^ 
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ORDER 

AND NOW, this 2nd day of October , 1981, it is hereby Or- 

dered and Decreed that the decision of the School Board of the 
Fox Chapel Area School District dismissing Appellant on the 
grounds of persistent and willful violation of the school laws 
of the Commonwealth and persistent ne gli gence be sustained. 




Robert G. Scanlon 
Secretary of Education 
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IN THE OFFICE OF THE SECRETARY OF EDUCATION 
COMMONWliALTll OF PENNSYLVANIA 



Teacher Tenure Appeal 
No. 17-79 



RUTH S. GRANT, 

Appellant 

BOARD OF EDUCATION OF 
CENTENNIAL SCHOOL DISTRICT, 
Appellee 



OPINIO N 

This appeal has been remanded to the Secretary of Education from the 
Coflomonwealth Court in an order vacating the Secretary's opinion issued 
July 25, 1978. The Commonwealth Court remanded this casv lo the 
Secretary of Education for an adjudication, including Findings of Fact 
consistent with their opinion. 

FINDINGS OF FACT 

1. Ruth S. Grant, Appellant, is a professional employee. She is a 

certified guidance counselor and^chool psychologist. She worked as 
a guidance counselc^rnn the Hamburg School District, Hamburg, 

\ 

Pennsylvania, for the 1961-62 school year. She then worked for four \ 

\ 



years in the Conrad Weiser 7^rea~ School^n lf<^^ then 
accepted an internship in the Wernersville State Hospital in the 
auwer of 1966 and, subsequently^ worked there as a staff 
psychologist. In March 1972, Appellant begacr her employment in 
Centennial School District as a school psychologist. She also 
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worked as a teacher in the evening adult education program at the 
district. (N.T. 357a, 361a - 365a, 28a]. 

2. The Centennial School District is a large school district located in 
Bucks County, with an enrollment of over 1,400 students and a s^aff 
of approximately 800 professional employees. During the 197A-75 
school year, the school district's Office of Pupil Personnel 
Services had a staff consisting of six psychologists, including 
Appellant. [N.T. 8a - lOa). 

3. On June 13, 1975, Appellant was informed by her supervisor. Dr. N.M. 
Andrews, that she would be given an unsatisfactory rating. Alth^ugti 
Dr. Andrews had nientioned to Appellant certain concernsva^ut her 
work in previous discussions p this was the first notice that her 
work was considered to be unsatisfactory. [N.T. 466a]. 

4. On June 24, 1975, Appellant was told by Dr. Everett A. McDonald, 
Jr., Superintendent of Schools, that she could resign or have 
charges for dismissal preferred against her. Appellant declined to 
resign. (N.T. 16a - ISaJ. 

5. On July 11, 1975, Dr. McDonald met with Appellant and gave her aji 
unsatisfactory rating on the standard state form, DEBE 333. 
Attached to the rating was an anecdotal record prepared by Dr. 
Andrews, which was dated July 8, 1975. (N.T. 20aJ. 

6. The unsatisfactory rating Appellant received on July 11, 1975, wai 
the only rating she had received during the course of her employment 
in the Centennial School District. (N.T. 39a]. 

7. Appellant's supervisor^ Dr. Andrews, was first employed by the 
Centennial School District on December 2, 1974, as Supervisor of 
Special Education and Special Services. She was certified at that 
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Lime as a ^school uurse, school p^^ychoiogist dnd guidance counselor. 
In June 1975, based on application materials submitted in May 1975 » 
she was issued the following supervisory certificates: ' Supervisor 
of School Health Services, Supervisor of Pupil Personnel Services, 
Supervisor of School Psychological Services, and Sup^rvir.or of 
School Guidance Services. 

Sy letter dated August 1, 1975, Appellant was informed that charges 

for her dismissal had been brought and tha^xa hearing^ on the charges 

would be held August 12, 1975. ' The /Statement of Charges was signed 

by the President and attested to by the Secretary of , the 6oard of 

Directors of the Centennial School District (hereinafter School 

Board). Appellant wac charged with immorality, incompetency, 

persistent negligence, persistent and willful violation of the 

school laws and intemperance . Under each charge were <i number of 

counts, some of the counts related ^o more than one charge. [N.T. 

501a J. ^ ^ 

hearings on the charges were held before the School Board on August 

12 and 20, 1975, at which evidence was presented regarding 

Appellant's poor performance as a psychologist. (N.T. 76a, 90a - 

95a, 106a - 112a, 122a - 125a, 128a, 130a - 135a, 155a]. 

On August 26, 1975 » the School Board met and voted on the charges as 

f 

follows: ^ / 

Inoorality: 1 Aye, 7 Ifays 
Incompetency: 7 Ayes, 1 Nay 

\ 

Persistent Negligence: 3 Ayes, 5 Nays 

Persistent and ^willful violation of school l^ws: 3 Ayes, 5 Nays 
Intemperance: A Aye, 6 Nays 
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Because only the charge of incompetency had been sustained, the 
Board theu voted Stiven to one to dismiss Appellant for incompetency 
Notice of the Board's decision was sent to Appellant by registered 
mail the following day- (N.T. 506a, 507a J. 

On September 24, 1975, Appellant's Petition of Appeal was filed in 
the Office of the Secretary of Education. A hearing on the appeal 
was held October 31, 19"5. 

On July 6, 1976, the Secretary of Education (hereinafter Secretary) 
issued an order and adjudiration sustaining the appeal. The sole, 
basis of the Secretary's decision was that the dismissal of 
Appellant was improper because she received only one unsatisfactory 
rating during the course of her employment with the Centennial 
School District, notwithstanding that the Department oi Education 
(herein^jfter Departme t) required that two unsatisfactory ratings 
must precede a professional employee's dismissal for incompetenvy. 
The School Board took a timely appeal of the Secretary's order to 
the CoiwnoDwealth Court (No. 1319 CD. 1976), alleging interalia that 
said order vas improper because the Department's policy upon which 
it was based had not been promulgated consistent with the 
requirements of the Commonwealth Document Law, Act of July 31, 1968, 
P.L. 769 as amended , 45 P.S. §1101 et_^ se^. and was, therefore, not 
binding on the School Board. 

The Department responded, arguing that the Secretary's decision had 
been proper. Appellant intervened arguing on the merits of her 
initial appeal to the Department that she had received only one 
unsatisfactory rating prior to her dismissal for incompetency. 
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iS. On August D» 1977 » the CouimuiiwealUi Court held that the Secretary's 
order of July 6, 1976, was an error of law since the Department's 
policy that two unsatisfactory ratings must precede a teacher's 
dismissal for incompetency had not been promulgated as required by 
Sections 207 and 208 of the Commonwealth Documents Law, AS 
P. $.§§207, 208. Additionally, the court h^d that because the 
Secretary did not decide the merits of the School Board's actions, 
''the matter would be remanded for a decision on the merits. 
On July 25, 1978, the Secretary of Education issued an Opinion and 
Order vacating the Opinion and Order of the Secretary of Education 
dated July 6, 1976, No. 274 and upholding the decision of the Board 
of ScUool Directors of the Centennial School District, Bucks County, 
dated August 27, 1975, dismissing Appellant. 
17. Appellant timely filed an appeal of the July 25, 1978 order of the 
Secretary of Education with the Commonwealth Court. Appellant made 
three points in this further appeal. First, she contended that the 
Secretary abused her discretion in declining to provide a further 
hearing in which Appellant could present evidence as requested. 
Second, Appellant complained that the unsatisfactory rating given 
her shortly before the charges which led to her dismissal should 
have been disregarded with the result that she could not be held to 
have been lawfully u.smissed. Appellant asserted that it was an 
abuse of the Secretary's 3s,cretion or an error of law for the 
Secretary to find against Appellant and uphold th^ School District's 
dismissal of Appellant in view of the expression by the predecessor 
Secretary of Education in his decision made two years earlier that 
the same rating lacked integrity. Third, Appellant complained that 
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the Secretary of Kducatiou fuiscoaceived her function in that instead 
'of making Findings of Fact and adjudicating the matter on the merits 
4s were proper, she reviewed the record to see whether it contained 
substantial evidence supporting the School Board's conclusion that 
Appellant was an incompetent professional employee. 

18. The Commonwealth Court found that Appellant's third point was of 

merit in that the record as submitted to the Commonwealth Court was 
without findings of fact on the merits by either the School Board or 
the Secretary of Education. 

19; The Commonwealth Court stated that it was unable to review matters 
coming to it from an administrative agency if there are no findings 
of fact on the merits. The Court held that the Secretary of 
Education as the ultimate fact finder in cases of this nature, must 
issue findings of fact on the remaining matter at i&sue: 
Appellant's alleged incompetency. The Commonwealth Court order, 
dated June 27, 1979, vacated the Secretary of Education's opinion of 
July 25, 1978 and remanded the record to the Secretary of Education 
for an adjudication, including findings of fact consistent with the 
Commonwealth Court opinion. 

20. Upon further review of the record, the Secretary of Education makes 
the following findings of fact as supported by substantial evidence: 

A. Appellant's immediate supervisor, Dr. Andrews, testified that 
Appellant's work product consisting of the initial 20 psycho- 
logical reports that she had written, was a disgrace. (N.T. 
92a ] . 

B. Other psychologists in the department refused to cosign any of 
Appellant's psychological reports; cosi^ning by a fellow 
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psychologist is required as part of departmental policy. (N.T. 
92«]. The department experienced no other in^'tance of a 
colleague refusing to cosign another's report. All of 
Appellant's colleagues refused to sign her reports. [N.T. 86a]. 
Appellant's inaccurate testing of a special education student 
resulted in her incorrect recommendation that the student be 
placed in a regular classroom. The student was in twelfth 
grade and had been in special education classes all his life. 

Appellant recommended that he be switched to regular classes 

✓ 

for the last five months of his senior year. Appellant's 
recommends t: on I if implemented ^ would have been detrimental to 
the student's education and would have deprived him of the 
opportunity to attend postgraduate classes. [N.T. 101a - 
lOAa]. 

Appellant tested another student by administering alT adult 
Wechsler psychological test instead of the child Vechsler test 
and failed to provide an adequate summary and recommendation in 
her report on this child. (N.T. 122a - 125a]. 
Only one of the twenty*six reports prepared by Appellant was 
deemed to be competent by her superior. [N.T. 13Sa]. 
Appellant "^ailed to professionally conduct two psychiatric 
consultations; making no active contribution during such 
conferences.- Typic^ally the psychologist prepares the parents 
for the meeting with the psychiatrist^ reassures them» and 
gives the psychiatrist all the pertinent information and input 
concernin£ the student. Appellant merely provided written 

^6 J 



reports to the psychialrisl but made no verbal coutribution 
during the consultations. (N.T. ISSa - 157a]. 

G. Appellant failed to test a particular student and attempted to 
update past test results that were two years old instead and 
present it as current. Every Centennial Special. Education 

student must be retested every two years as mandated by 

/ 

Pennsylvania Department of Education. [N.T. 130a - ISlaJ. 

H. Within one month) Appellant changed her own recommendation that 
a mentally retarded student should be assigned to a regular 
classroom. The initial decision of Appellant to "mainstream" ' 
this child was based on results from improper testing 
administered by the Appellant. Appellant first scored"^he 
child with a "91", a score indicating average inlellig^nce on 
the Stanford fiinet Standard IQ test. When told lo iretest the 
child, Appellant cored the child with a "66", a score 
indicating the child was borderline mentally retarded. [N.T. 
112a - 121a]. 

I. Dr. Andrews repeatedly approached Appellant on matters of 
improper tests and other areas in which Appellant needed 
improvement. Appellant continued to improperly test students; 
her work product continued to be incompetent. [N.T. 300a ~ 
321a ]. 



DISCUSSION 

This case has been remanded to the Secretary of Education for an 
atijudication, including fintiings of Tact, consistent with the opinion of 
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the Cunmioiiwcailli Court. Grant v. liojid ol Directors ol' the Ccutcnnial 



School District , 43 Pa. Coinrow. Ct.SSfr, 403 A. 2d 157 (1979). Justice 
Rogers held: 

Order: 



AND NOW, this 27th day of June, 1979, the Order of the 
Secretary of Education made July 25, 1978 is vacated and the 
record is remanded to the Secretary of Education for on 
adjudication, including findings in fact, consistent with this 
opinion. 

Id. at , 160. 

The language of the above Order does not require the Secretary to 

conduct a rehearing regarding this matter. A review of the instant 

record consisting of some 514 pages of testimony, exhibits and briefs 

indicates it is complete. The parties were provided ample opportunity to 

raise and litigate all relevant questions of fact and law. Appellant's 

December 3, 1980 request for a hearing to present expert te5timony on the 

standard of Appellant's performance as a school psychologist is therefore 

denied. The Commonwealth Courts denied Appellant's prior request for a 

rehearing stating that: 

[Appellant^] testified at length on both direct and 
cro88*examinatlon as to the merits, and at one place or another 
she refuted or explained every significant incident or 
circumstance depended on by the School Board as evidence of 
imcoinpetency. At the conclusion of the hearing, Mrs. Grant's 
able counsel summed up on the merits with considerable vigor • 
. « there is no suggestion whatever in the record of the 
hearings, which we have read with some care, that the 
Appellant's counsel was proceeding lightly on the merits. His 
cross-examination of the School Board's witnesses was thorough 
to a fault and his objections numerous. 

Id. at f 158. 

Pennsylvania Administrative Agency Law is clear that when a court 

decictps <a Order by a government agency is improper due to an error of 

law, it may require further administrative action to determine if the 
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proper decision can be made on the lueriLs from the total record. 
Klingcasm ith v. Department of Labor and Industry . 1 Pa. Commw. Ct. 204, 
273 A. 2d 920 (1971). We find that the Secretary can make a final 
adjudication, complete with findings of fact on the merits, from the 
record as it now stands. 
C The Secretary's duty in promulgating an order is to set forth the 

X;' ^ 

findings of fact which are essential to the validity of such order. 
These findings must be sufficiently specific to enable t.he court in 
""reviewing that action to pass upon questions of law. Grant .! supra . . 
Gottshall V. Blatt . 71 DAUPH 383 (1959). Sections 507, 704 of the 
Administrative Agency Law, 2 Pa. C.S. §§507, 704. Such administrative 
findings must be based upon the evidence and should state the factual 
situation clearly and unequivocally. Appeal of Veterans Cl ub of Shopa 
Davey Home Association of Blakely . 50 Lack Jr. 29 (1949). However, the 
Secretary functioning as an administrative detensinator of fact is not 
required to set forth findings specifically noting the rejection, and 
reasons for such rejection; of each and every minor allegation raised at 
the dismissal hearings of the Appellant. Application of Midwestern 
Fidelity Corp . . 26 Pa. Commw. Ct. 211, 363 A. 2d 892 (1976). 

Appellant, in the instant case, was employed a& a school 
psychologist for the Centennial School District. On June 13, 1975, 
Appellant was informed by her supervisor. Dr. Andrews, that she would be 
given an unsatisfactory rating. iF.F.No. 3J. On July li, 1975, 
Appellant was given an unsatisfactory rating on the standard OEBE 333 
form. By letter dated August 1, 1975, Appellant was informed that 
charges for her dismissal had been brought and that a hearing oa the 
charges would be held on August 12, 1975. Appellant was charged with 
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limtiorali ty, incompetency , persistent uegiigencc, persistent and wiiilul 
violation of school laws and intemperance. Hearings were held on the 
charges before the School Board on August 12 and August 20, 1975 during 
which evidence was presented regarding Appellant's poor performance as a 
school psychologist. On August 26, 197S, the School Board voted to 
dismiss Appellant for incompetency. The question now before the 
Secretary is whether the record contains evidence upon which findings of 
fact on the merits can be made to uphold the Centennial School District *s 
dismissal of Appellant. The Secretary finds the record contains such 
evidence. 

The test in administrative agency law regarding substantial evidence 
requires that the findings of fact necessary to support an adjudication 
must be supported by more than a scintilla and must do more than create a 
suspicion of existence of the fact to be established, and means sucli 
relevant evidence as a reasonable mind might accept ^T^^equate to 
support a conclusion. A. P. Weaver v. Sanitary Water Board , 3 Pa. Cominw. 
Ct. 499, 284 A. 2d 515 (1971). 

The Weaver decision was applied to the Appellate review of l o 
School Board's adjudication in Landi v. West Chester Area School District , 
23 Pa. Conmsw. Ct. 586, 353'A.2d 895 (1976). In Lanoi, the Coimnonwcalth 
Court declared that the substantial evidence necessary to justify dis- 
sissal is deteriiiiaed by whether a reasonable roan acting reasonably might 
have reached the same decision reached by the board. 

Applying the above test to ttije jrecord. Dr. Andrews, Appellant*s 
iBinediate supervisor, testif ied'That Appellant's work product (the 
inLiLial 20 psychological reports that she had written) was a disgrace. ' 
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20AJ. la cxplaiiiiii^ Lliis c oiicJ Ui;iun, Dr. Andrewji siluLcd llul none 
of the other staff psychologists would cosign any of Appellant's 
psychological Reports, thereby directly disregarding departmental policy 
requiring that all reports must be cosigned. |F.F. 20B] . 

Appellant repeatedly inaccurately tested students which resulted in 
her incorrect reccmmendatioas that these students be placed in regular 
classrooms. (F.F. 20C]. In one instance, Appellant ^inaccurately tested 
a special education student and requested that the student be placed in a 
regular classroom. This particular student was in the 12th grade and had 
been in special education classes all of his life. Appellant recommended 
that this student be switched to regular classes for the last five months 
of his senior year. Thif evonunendation, if impleinent:ad, would have been 
detrimental to the studen. c^ucatii^n. This student was reading on 
approximately a first grade l-vcl at \e time of Appellant's 
recommendation that the chi^d >^ ^' r s «: ceamed . Further, such 
maiuslreaming would ii: this . : . / - de ied the student the opportunity to 
participate in appropriate sp jc 1 tJucation programs until the age jf 21. 
(F.F. 20Cl. ^^^^ 

Appellant ev iuated anothei stuuent by administering an adult 
psychological test instead of the child version of that test and also 
failed to provide an adequate summary and recommendation in the report on 
this child. [F.F. 20D] . In yet another instance, within one month 
Appellant changed her own recommendation that a mentally retarded student 
should be assigned to a regular cla3fr:oom. Appellant's initial decision 
to try to mainstream this child was based on the results of improper 
testing once again administered by the Appellant. Appellant tested the 
student with ttie Stanford BINET Standard IQ test. Appellant first scored 
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the child with a "91", a score iadicatiag average inteliigeuce. When 
told by her superior to retest this child » Appellant scored the child 
with a "66", a score indicating the child was borderline mentally 
retarded. (F.F. 20H]. 

Appellant also failed to professionally conduct two psychiatric 
consultations. As the school psycho Logist, it was part of Appellant's 
job duties to participate in psychiatric conMAx^^awjiv^o-b ^ - w^ccn r---"*"" — 
and psychiatricts regarding certain school students* Citring the two 
psychiatric consultations in question, Appellant made no active 
contribution. Typically, it is the role cf the school psychologist to 
prepare the parents for the meeting with the psychiatrist. This is done 

in order to reassure the parents as well as to give the psychiatrist all 

/ 

the pertinent information and input concerning the particular student. 
During the consultations in qMestiou, Appellant merely provided written 
>rts t the psychiatrist and made no verbal contribution whatsoever. 
IK. A ZOi i . 

r. AriJT.;i?s repeatedly approach ' the Appellant on matters of her 
impraper te5-.M:ig of sc:" nts as well as other areas in which she felt 
App . V u^' : improveir-'nt . Appellant continued to improperly test 
stuJ^VA.a jf , ork pro^i-ft continued be incompetent. (F.F. 20IJ. 
Dr. Andr ;v* .vt *d bc-core the school boc. d that only one of the 
twenty-six r^p rr- '^ar/-' by the Appellant was competent. [F.F. 20E]. 

We rirf<i c^^at A. - lant'c repeated inability to correctly te^t^her 
students, Ver faiJ.ure to improve her job performance upon her superior's 
repeated requests to do so^ and the fact that only one of the twenty-six 
leports prepared by the Appellant was leemed to be competent by her 
superior provides sui:'5taDtl al evidence! to uphold the Centennial School 
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DivlricL's decision to dismiss the Appellant for incompetency. 
Accordingly, we make the following: 
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ORDER 



AND NOW, this 10th day of August , 1981 It is 

ordered and decreed that the appeal of Ruth S. Grant from the decision 
of the Centennial School District is hereby dismissed. 



Robert G. Scanlon 
Secretary of Education 
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COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF EDUCATION 

Myron L. Fasnacht, : 

Appellant 

: Teacher Tenure Appeal ''No. 18-79 

Eastern York School District, : — 

Appellee : ^ 

OPINION 

Myron L. Fasnacht, Appellant herein, has? appealed from 
the decision of the Board of Directors of the Eastern York 
School District, disTnissing him as a professional employee on 
the grouiids of persistent negligence. 

F INDINGS C FACT 
T. Myron L. Fasnacht was hired by the Eastern York School 
District (the District) on September 1, 1970, and was a tenured 
professional employee of that District teaching English, reading, 
spelling, social studies, math and science to special education 
students in the tenth, eleventh, and twelfth grades in the Eastern 
High School at the time of his suspension without pay on January ' 
4, 1979. N.T. 6,7; Contract of September 1, 1970- 

2. Prior to his suspension without pay, Mr. Fe.snacht was 
employed by the District for nine (9) ya^r?. N.T. 6, 121. 

3. Mr. Fasnacht was suspended without pay by District 
Superintendent, Thomas Jenkins on January 4, 1979, for persistent 
negligence and incompetence. N.T. 9. 
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4. By letter of January 12, 1979, the Board of Directors ^ 
of the Eastern York School District (the Board) informed Mr. 
Pasnacht of the ^ ecific charges against him and scheduled a 
hearing for January 24, 1979. Letter of January 12, 1979, Board 

to Fasnacht. 

5. The list of charges was divided into tv;o categories: 
persistent negligence and incompetence. All eight allegations 

in the persistent negligence ca gory related to alleged sleeping 
in cl^ss The twenty-three allegations in the incompetence category 
related to lesson plans, individualized education plans (lEP's), 
subject matters being taught, teaching methods^ and Mr. Fasnacht 's 
evaluations on the DEBE 333 form for 1972-73, 1973-74, 1974-75, 
1975-76, 1976-77, and 1977-78. Letter of January 12, 1979. Board 
to Fasnacht. 

6. A hearing was held January 17, 1979, and February 20, 
1579. By agreement, the deposition of Mr. Fasnacht 's rheumatclogist , 
Dr. Marlin E. Wenger, was taken June 14, 1979. Oral argument was 
subsequently heard before the Board* On October 9, 1979, by a 

vote of 6- Yes, 2-No, 1-Absent, che Board adopted findings of 
fact and, based on those findings, upheld Mr. Fasnacht 's dismissal 
on the grounds of persistent negligence. N.T. 1; Deposition of 
Marlin E. Wenger, Board Minutes October 9, 1979; Adjudication of 
Board . 

1. At Mr. Fasnacht 's hearing, the Administration did not 
offer into evidence Mr. Fasnacht 's official DEBE 333 rating forms, 
and objected to Mr. Fasnacht 's offering these forms into evidence. 
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Over t-.hese objections, his retinas fnr the school years 1974-75 
1975-76, 1976-77, and 1977-78 were admit-.ted. For all these ^^ears, 
Mr. Fasnacht wa.s rated overall satisfactory. N.T. 125-126; Teacher's 
Exhibits Nos. 1,2,3, and 4. . - 

, 8, For all the school years listed above, Mr. Fasnacht 
received satisfactory ratings in all categories including, but 
not limited to "habits of conduct," "planning and organization," 
"individualization," "classroom generalship/' "mahipulation of 
materials," "normal development" (of pupils) , and^"subjec . matter 
progress" (of pupils). Teacher's Exhibits Nos. 1,2,3, and 4. 

9. After the close of the arJministration ' s case, its 
attorney conceded, "We ha^ : not put forth any evidence on in- 
competency." N.T. 126. 

10. Testimony at the hearing was limited to four subjects: 
allegations that Mr. Fasnacht' s individual education plans for 
1977-78 were inadequate and had to be corrected by him, allegations 
that Mr. P'asnacht failed to submit lesson plans to the office on 
several occasions in 1^76-77, allegations that Mr. Fasnacht did 
nor. teach his pupils ir accordance with their lEP's, and allega- 
tions that Mr. x^asr:acht was repeatedly observed sleeping in class. 

11. The Board di i not find any deficiency in Mr. Fasnacht 
preparation of lEP's. Adjudication of Board, October 9, 19^1^. 

12. Mr. Fasnacht failed to submit lesson plans to the office 

e 

\n timely manner for the weeks beginning October 25, November 1, 
/^.vember 9, and November 22, 1976; January 26, February 8, and 
March /, 1977. N.T. 111. 
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13. BepxTining the 1977-78 school year, Mr. Fasnacht was no 
longer required to prepare and submit lesson plans because , as 

a teacher cf ed^- education, he had tc prepare lEF's instead. 
N.T. 21. 

14. Ass :. ..^nt Superintendent Je? M. Zimmerman testified that 
Mr. fasnecht did not te^.ch ir a^ecotdance with his pupils' lEP's 

in 1977-73 and 1978-79. NT. 57-58. 

15. Ms. Zimmerman never p3r.scnally observed Mr a Fasnacht 
teaching, but rather based her conclusions on two observations 
by others in 1977-78 and one in 1978-79'.--N.T. 60-61. 

16. Each of the three actual classroom observations was of 
a social studies class. N.T. 59. 

17. Ms. Zimmerman alleged Mr ^ Fasnacht deficiency in 

1977-78 as follows: 

"In comparing the lEP's for 1977-78, the lEP's 
all call for instruction in Social Studies to 
be in the area of the United States. I found 
absolutely nothing in any of the classroom 
observations on that subject." N.T. 57-58. 

18. When cross-examined on the fir£t classroom observation 
in 1977-78 and asked what topic was being t<^aght, Ms. Zimmerman 
responded : 

"It was American history from the standpoint 
of the Civil War and the Industrial Revolution 
and the factory system." N.T. 60. 

19. Ms. Zimmerman's conclusion that Mr. Fasnacht's teaching 
in 19"^8-79 did not folTow his pupils' IEP*s w^s based on one 
classroom observation by Assistant Principal Charles Vanderwater. 
N.T. 61. 
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20. Mr. Vanderwater "-"^stified that he obse ^ ' s. Fasnacht 
teach a social studies cla^s that included lessons democracy, 
early exploration , and an assignment concerning the writing of 
the Constitution- N.T. 93-94. 

21. Mr. Vanderwater testified that Mr. Fasnacht was not 
following his pupils" lEP's, and that none of the subjects 
taught was proper in view of any of the ISP's for his special 
education students., N.T. 53-94. 

22. On cross-examination, Mr. Vando, water conceded that 
N^e'had not reviewed the pupils' lEP ' s before he made his 

classroor observation and written critique of Mr. Fasnacht 's 
teaching. N.T. 95. 

23. On further cross examination of Mr. Vanderwater, the 
following exchange occurred: 

Q. "How did you know whether or not he was 
following the IEP*s when you hadn't in fact even 
looked at the lEP's v;hen you made your observation? 
o response . ) 

Q. You didn't know whether he was following them 
or not, did ou? 

A. It was irrelevant at that t.ime." N.T. 96. 

24, There is neither credible nor substantial evidence to 

support the Board's finding that: 

"On a number of occasions Mr. Fasnacht was observed 
teaching subjects totally inconsistent with individual 
education plans." (Adjudication of Board, October 9, 
1979, Finding of Fact No. 1«) . 
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25. The Board found that Mr, Fasnacht "was observed sleeping" 
in class twice during the week ending March 10, 1977 r on May 

16, 1978; on October 2, 1978; on October 31, 1978; and on January 
3, 1979; and that "he was observed with his head slumped over 

t h- desk and his eyes closed in his classroom during late 
Nov*^'>lv.^r 1978," Adjudication of Board, Octob.:;!: 9, 1979, Findings 
of Fact, Nos. 4,5,6,7,8,10 and 9. 

26. On none of the occasions of alleged sleeping was Mr, 
Fasnacht not sitting at his desk, nor was he heard to snore, nor 
wa he ever physically awakened by anybody. 

27. Although it is clear that Mr, Fasnacht denied th-^ 
allegation of sleeping on at least one occasion, there is con-^ 
flicting testimony as to whether he did so on other occasions. 
N,T, 11, 129, 157. As developed below, he was not confronted 
with the accusation of sleeping on several of these alleged 
occasions. 

28. One ad»Tiinistration witness testified that Mr. Fasnacht 
has a flaccid apperance, is corpulent, and acknowledged that Mr. 
Fasnacht has "hooded eyes" in that "when he looks at you, you 
find that you're looking at his eyelashes." N.T, 103-104. 

29 . Mr . Fasnacht * s rheumatologis t , Dr . Wenger , stated in 

his deposition th^^t he has prescribed allopurinol for Mr, Fasnacht, 
that allopurinal is reported to have caused drowsiness in a few 
patients, that it is possible that Mr, Fasnacht experienced 
drowsiness as a result of taking allopurinol, but that he has 
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no way of knowing whether it has induced drowsiness in Mr. 
Fasnacht. Deposition of Marlin E. Wenger, pp. 4, 6, 15. 

30. John Manley, then Assistant Principal, testified that, 
while making routine checks of the building, he had twi :e observed 
Mr. Fasnacht sleeping in his room in March 1977. N.T. 71. 

Mr. Manley observed Mr. Fasnach*: from outside his 
room ap.6 id not enter it. N.T. 71, 78. 

32. Mr* Fasnacht did not have his head down when Mr. Manley 
observea him. N.T. 78. 

33. At the hearing before the Board when Mr. Fasnacht 
assumed the same position relative to Mr. Manley as in March 
1977, Mr. Manl^ testified that his eyes were then closed when, 
in fact, they were open. N.T. 78-79. 

34. In view of the failure of Assistant Principal Manley 
to enter Mr. Fasnacht *s room of mentally retarded students to 
awakjn him. if asleep, Mr. Mv^nley's inabili^-y to determine in 
sih .ar circumstance whether :ir , Fasnacht 's eyes were open or 
closed, and Mr. Fasnacht 's ^ i cir>f£iCtory ri=»ting for 1976 -77, there 
is no substantial nor credible evidence that Hr. Fasnacht was 
asleep in his classroom in March 19/7. 

35. Thomas Jenkins, then Principal, testified that he 
observed Mr. Fasnacht sleeping in class on May lC>f 1978. N.T 10. 

36. Mr, Fasnacht was sitting essentially upright at the 
time cf this observation. N.T. 31. 



259 



26. 



EKLC 



37. When he viewed Mr. Fasnacht in a similar position at 
the hearing, d^* Jenkins could not determine when his eyes were 
open or closed. N.T. 32 

38. Although dx. Jenkins testified on direct examination 
that he awakened Mr. Fasnacht, on cross exeunination he stated, 
"When I approached his desk, I got just about to his desk befr^^e 
he realized that I was there and appeared to awaken." N.T. 10, 32. 

39. Mr. Fasnacht testified that he has a chronic hearincr 
problem which probablv caused him not to hear Dr. Jenkins until 
he ccune near and which has since been acieliorated by a suction 
procedure performed by a hearing specialist. N.T. 129-133. 

40. In light of Dr. Jenkins' inability to determine in a 
similar position whether Mr. Fasnacht 's eyes were open or closed, 
the fact that Mr. Fasnacht acknowledged Dr. Jenkins' presence 
without being called to or prodded, and Mr. Fasnacht 's satisfactory 
rating for 1977-78, there is no substantial nor credible evidence 
that Mr. Fasnacht was asleep in his class on May 16, 1978. 

41. ^r. Jenkins, then Superintendent of Schools, testified 
that he next observed Mr. Fasnacht sleeping in class on October 
2, 1978, and that Mr. Fasnacht awakened when he ^"ipproached his 
desk. N.T. 2C 

42. At the time of this oBservation, Mr. Fasnacht was at 
his desk in the rear of the room, sitting upright, not with his 
hands on his head. N.T. 34. 

43. When Mr. Fasnacht assumed a similar position at the 
hearing. Dr. Jenkins test^^ that his eyes appeared closed 
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when, in fact, they vere open. N.T. 34-35 • 

44. In light of Dr. Jenkins* mistaken belief under similar 
circumstances that Mr. Fashacht's eyes were closed, there is no 
substantial or credible evidence that Mr. Fasnacht was asleep in 
his classroora on October 2, J 978. 

45. Superintendent Jenkins and Principal Manley testified 
that together they observed Mr. Fasn-cht asleep on October 31, 
1978, while passing his classroom. N.T. 10,70. 

46. Although Dr. Jenkirs had warned Mr. Fasnacht a month 
earlier ti^at he would take disciplinary action against him the 
next time he found Mr. Fasnacht asleep. Dr. Jenkins did not 
bring this alleged incident to Mr. Fasnacht' s attention, record 
it in Mr. Fasnacht *s personnel file nor take any disciplinary 
action. N.T. 35,36. , 

47. Although Superintendent Jenkins and Principal Manley 
both testified that they believed Mr. Fasnacht to be asleep in 

A room of mentally retarr2d pupils, they did not even enter the 
room. N.T. 36, 

48. When questioned as tc why they did not enter the room. 
Principal Manley could offer no explanation. N.T. 81 

49. In light of the factors cited in Findings 45-47, supra , 
there is no substantial nor credible evidence that Mr. Fasnacht 
was asleep in class on October 31, 1978. 

50. Principal M2Uil!ey and Assistant Principal Vanderwater 
testified that they saw Mr. Fasnacht sleeping at his desk in 



class sometime in November of 1978. N.T. 71^ 92. 

51. This alleged incident was not docuTnent^=^d. N-T. 71. 

52. Mr. Fasnacht was observed by^ them for four or five 
seconds from the hall through a window. N.T. 101^ 102. 

53. Neither Principal Manley nor Assistant Principal 
Vanderwater entered Mr. Fasnacht's classroom. N.T. 101-102. 

54. When questioned, Mr. Vanderwater could offer no 
explanation for their failure to intercede. N.T. 102. 

55. Neither Mr. Manley nor Mr. Vanderwater discussed this 
incident ^ith Mr. Fasnacht. N.T. 71 ^ 104. 

56. In light of the factors cited in Findings 50-54 r there 
is no substantial nor credible evidence that Mr. Fasnacht was 
asleep in his clc^ssroom in late November 1578. 

57. Dr. Jenkins and Principal Manley testified that they 
observed Mr. Fasnacht asleep on January 3, 1979. N.T. 11^ 70. 

58. Dr. Jenkins and Mr. Manley did not enter Mr. Fasnacht 's 
room^ nor confront him at that time. N.T. 39. 

59. In light of the failure of Dr. Jenkins and Mr. Manley 
to enter Mr. Fasnacht 's classroom of mentally retarded children r 
there is no credible or substantial evidence thift. Mr. Fasnacht 
was asleep on January 3^ 1979. 
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DI SCUSSrON ' 

The basic issues raised on appeal are as follows: 

Did the Board err in basing Mr. Fasnacht's discharge on 
on competency related items (lesson plans and individual 
education plans) ? 

Does the evidence support the charge of persistent negli- 
gence (sleeping in class) ? 

Even if Mr. Fasnacht's dismissal was proper^ is he entitled 
to back pay for the period of January 4, 1979 (when he was 
suspended) to October 9, 1979 (the date of the Board's decision 
to terminate) ?^ 



A. Lesson Plans and Individual Education Plans 

Appellant Fasnacht argues that the Board erred in basing 

his dismissal on his all^ 7ed failure to submit lesson plans 

to the office on occasion in 1976-77 and his alleged failure 

2 

to teach subjects on his pupils' lEP's. He argues that these 
are competency related items; that he was at all times rated 
satisfactory in: lading specifically "planning and organization"; 
that any deficiency regarding submission of lesson plans in 
1976-77 is insignificant and far removed from his discharge 
in 1979/ and that testimony demonstrated that he was properly 
instructing his students based upon their IEP's» 



-•-Two other issues raised were mere restatements of Issues 
1 and 2. Another ("Was the evidence presented fairly . . . ?) 
was not briefed or argued by Appellant. 

Aa. though Appellant argues in his brief that his lEP's for 
1977-78 were satisfactorily corrected and that his pupils' instruction 
was :operly individualized, he need not have done so. The Board 
made no findings on these issues. The Board's only finding of 
dereliction regarding lEP's was Number 18/ that Mr. Fasnacht was 
observed teaching subjects totally inconsistent with the IFP's. 
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It is established that Mr. Fasnacht at all times received 

satisfactory ratings on his DEBE-333 rating form, including 

satisfactory ratings in "planning and organization." Clearly 

proper planning and organization are ingredients of teacher 

competence as demonstrated by their inclusion on the DEBE-333 

form. The Board specifically eschewed a finding of incompetency 

and dees not here challenge the Departmental regulation that: 

Two consecutive unsatisfactory ratings of a 
professional employee are necessary to support 
a dismissal on the grounds of incompetency. 
Pa. Bulletin, Vol 8, Nos 34, i^ucust 26, 1978. 

The Board argues that failure to submit le:-:son plans does 
constitute negligence rather than incompetence, citing Davies 
V. Big Spring School District 15 School Law Infomati Exchange 
No. 109 (1978). 

There is merit to both sides of this argument. Failure to 
make proper lesson plans for pupils would be an indication of 
incompetency. Repeated failure to file copies of those plans 
in an office could demonstrate negligence. 

Nevertheless, Mr. Fasnacht 's argument that any negligence 
regarding lesson plan submissions in 1976-77 is irrelevant to 
his dismissal in 1979 is compelling. As tl ^-.dministration 
testified, Mr. Fasnacht's classes /of mentally retarded students were 
not even supposed to have lesson plans beginning with the 1977-78 
school year, but rather lEP's. Had tl^re been evidence o£ r«ilure 
by Mr. Fasnacht to submit lEP's in 1977-78 and 1978-79, his failure 
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to submit lesson plans in 1976-77 might be part of a pattern of 
neglige ice in this general area. However, no such evidence w^s 
adduced at the hearing, and the Board made no f uch finding.^/ 
Standing by itself, Mr. Pas^iacht's failure to submit copi^ of 
his lesson plans to the office over a year and a half before he 
"T^was dismissed, is no cause for dismissal^ 

The Board argues that Mr. Fasnacht ilure to subifiCt lesson 
plans in 1976-77 should be coJupled with his alleged subsequent 
failure to follow his pupils lEP's to demonstrate a pattern of 
persistent negligence. However, there is simply no credible nor 
substantial evidence to support the Board's only finding regarding 
lEP's, that Mr. Fasnacht "was observed teaching subject totally 
incon s i stent with (them) . " 

Two administration witensses testified that Mr. Fasnacht 
was observed teaching subjects inconsistent with his pupils' lEP's^. 
The first witness. Assistant Superintendent Zimmerman/, had never 
persona. ^y observed him teach, based her conclusions on three 
observations made by other persons, testified that Mr. Fasnacht 
was not following the lEP's because his Social Studies instruction 
was not in the area of the Uni^^^ States, and then immediately 
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third administj^^tion witness. Principal Johz^ Manley, 
testified that Mr. Fasnacht taught beyond the level of hxs 
students and engaged in group instruction instead of indiviaual 
instruction. The Board mads no finding that Mr. Fasnacht had 
dene so. Mr. Manley did not t^*stify that Mr. Fasnacht taught sub jects 
inconsistent with his pupils' 15P*s. 
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contradicted herself and stated that he was teaching American 
history from the standpoint of the Civil V7ar and t^^ Industrial 
Revolution and the factory system. The second witness, Mr. 
Vanderwater, testified that he observed Mr. Fasnacht teach f.ub- 
jects inconsistent with his pupils' lEP's, but then acknowledged 
that he hadn't read the lEP's when he made the classroom observa- 
tion and his report on that observation and that deemed the 
lEP's to be "irrelevant" to his observation of Mr. Fasnacht 's 
class of mentally retarded pupils. 

Parenthetically, even if there was any credible, substantial 
evidence that a special education teacher had, on occasion, taught 
subjects not on his pupils* lEP's, that would hardly be grounds 
for dismissal. Certainly there may be times when one area of 
discussion leads to others^ and a teacher should not be faulted 
for pursuing other topics rather than stifling inquiry. Only 
if a teacher fails to cover the subject areas on his pupils' 
lEP's (or lesson plans) should he be disciplined. There is simply 
a total absence of evidence that Mr. Fasnacht failed to teach 
his pupils the subject areas they were supposed to learn. 

B. Sleeping in Class ^ 

Certainly, it would be intolerable for any teacher to fall 
asleep in class repeatedly, no matter what the reason. The mere 
accusation of repeated sleeping in the classroom is insufficient, 
however, to support a teacher's termination. It is upon the 
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administration to present substantial evidence of such persistent " 
negligence. In the instant case, the Board seems to have acted 
upon the theory that where there's smoke there's fire, gather 
than to rely upon proof of the charges. t 
Under Section 1131 of the Public School Code of 1949, the 
responsibility of th^^ Secretary of Education ''after hearing 
ard argument and reviewing all the testimony filed or taken before 
him'* is to "enter such orcv either affiimljig or reversing the 
action of the Board of School Directors as to him appears iust 
and proper." 24 P.S. §11-1131. The actual scope of review* under 
this provision has been given varyina interpretations by various 
Secretaries of Education and the Courts over the years. 

At times, the Commonwealth Court has held that a teacher's 
dismissal must be upheld by the Secretary if there is substantial 
evidence on the record for doing so, and that the Secretary may 
not substitute his judgement regarding the credibility of witnesses 
for the School Board, Penn'--Delco School District v. Urso , 

33 ealth Court 501, 382 A. 2d 162, 167, (1978), Wissa^ 

hie jgI District v. McKown — Pa. Commonwealth Court — , 4 00 

A. 2d 899 (April 23, 1979). 

More recently, the Commonwealth Court has said: 

...the Secretary of Education misconceived her 
funtion (in) that instead of making findingsof 
fact and adjudicating the matter on the merits 
as was proper, she reviewed the record to see 
whether it contained substantial evidence supporting 
the School Board's conclusion • . . 



The provision (S 1131 of the School Code) in 
summary establishes the Secretary of \Educatidn 
as the ultimate fact finder in cases of this 
nature and with this statute goes the power 
to determine the credibility of witnesses^ the 
weight of their testimony and the inferehces 
to be drawn therefrom. G rant v. Centennial . 
Sc hool District Pa • Commonwealth Court- - 
W3 A. 2d 157,159r (jun^ 27, 1979). 

In this case, as detailed in the findings of fact, there 
is no substantial , credible evidence to support the Board's 
conclusion that Mr. Fasnacht slept in class on several occa- 
sions. When ea:;h alleged incident is examined separately, it 
is apparent that the administration has not met its burden of 
proof. 

Although a number of supervisors testified that they 
though saw Mr. Fasnacht asleep at his desk at various 

times, their inability to determine whether the flaccid, 
corpulent Mr. Fasnacht had his eyes open or closed under similar 
circumstances at his hearing renders their tastimony suspect. 
Much more importantly^ their actions on those occasions belie 
their words. With only two exceptions, no superv^isor ever 
entered Mt . Fasnacht 's room where supposedly he was asleep in 
a class of mentally retarded children. Dr. Jenkins testified 
that he suspended Mr. Fasnacht with "regard for the children's 
safety and welfare due to lack of supervision." N.T. 9. Yet, 
it is imposWlble to believe that a teacher's superior — whether 
assistant prir .pal, principal or superintendent — would have so 
little regard for mentally retarded school children's safety 
and welfare that he would perceive their teacher to be asleep 
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and siTToly return to his office without intervening in anyway 
'Protect those" children . 

Only Dr. Jenkins ever entered Mr. Fasnacht's classroom 
wh^n he ihoSUght he saw h^^in asleep. On neither occasion did 
Ae have to awaken Mr. Fasnacht physically , but rather Mr 
F£.-^nac>"^. notxced him as he approached near to his desk. Mr. 
Fasnacht adtqua^-ely explained his failure to note Dr. Jenkins 
until then by his loss of hearing at the time, which was sub- 
sequentlv ameliorated. ^ Sign-^f icantl y, br, Jenkins could not 
tell whether Mr. Fasnacht's eyes were^ope^ or closed when their 
relative positions on these occasions were te-cr:^ated at the 
hearing. Had Dr. Jenkins had to awaken Mr. Fasnacht on these 
occasions; were he able to determine in a re-created situation 
wIiBther Mr. Fasnacht 's eyes .are open or shut, if there were 
corroborating testimony from students that Mr. Fasnacht was 
asleep, if Mr, Fasnacht had been heard sncrinq, or if Mr. 

Fasnacht's class was out of control, then the charges of 

s 

sleeping might be established. On the record that comes to 
the Secretary, these qharqes are simply unsubstantiated. 

C . B ack ay Where a Su'spension is Upheld 

Since we find that the Board has not established that Mr. 
Fasnacht was guilty of persistent negligence, it is unnecessary 
±o decide this issue. 
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Accordingly, we ike tha following: 
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AND NOW, this 4th day of September , 1980, it is hereby 
Ordered and Decreed that the decision of ^he Board of Sci 
Directors of the Eastern Yoik School District terminating 
Myron L. Fasnacht for persistent negligence be reversed, and 
that Myron L. Fasnacht be reinstated with back pay. 



<obert G. ScanlorT 
\ Secretary of Educati 

> 
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IN THE OFFICE OF THE SECRETARY jF EDUCATION 
COMMONWEALTH OF PENNSYLVANIA 



Jjfiith Gurmankin, 



Appellant 



SCHOOL DISTIRCT OF PHILADELPHIA, 

Appellee 



Tea*:her Tenure Appea: 
No 1.9-79 



OPINION 

Judith Gurmankin, 'ipellant herein, has appealed her Octuoer 9, 1979 
dismissal by the CcIicdI Dibtr:rc o£ Philadelphia. For i.easons stateu 
below, the Secretary of Education has uismissed the appeal. 

FINDINGS OF FACT 

1. Judith Guimankin, Appellant herein, was a prof es'sional employee 
of the School District of Philadelphia employed as a high schoo' cacher 
at the time of the actions ..erein ai^j-^aled. (Appellant's Petition, 
paragraph 1) 

2. By letter dated October 9, 1979 the Board of Education of the 
School District of Philadelphia advised Appellant that she had been 
dismissed. (Appellant's Petition, paragraphs 2, 12) 

3. On November 8, 1979 Appellant appealed the action of the School 
District of Philadelphia to the Secretary of Education pursuant to 
Section 1131 of the Public School Code, 24 P.S. §U"113l. 

4. By letter dated January 23, 1980 Michael A. Valanza, Attorney 
for Appellant, noti^ ed the hearing officer, Linda J. Wells, Esquire, 
that Appellant had advised him of her desire to withdraw ^er Petition of 
Appeal . 
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5. In the same letter referer above, attorney for An^^^^'^nt 
liolified Ms, Wells that Appellant i advised i iro that she 

seeking new counsel to represent any future hearings. 

6. In view of Appellant's stated decision to seek new counsel it 
was agreed betweer Linda Wells, hearing officer, and Michael A. 
Valanza that actioa before the Secretary of Education would be postponed 
until Appellant had had an opporti nity to engage other counsel and her 
new counsel had had an opportunity to advise Appellant further on her 
lecision to withdraw her Petition ^f Appeal with the Secretary cf 

Education . 

7 By letter dated February 2, 1980, addressed "To Whom It May 
Concern, App^ iant herseli informed the Secretary of Edur;:ation as 
follows: "I wap^ to put ofZ the meeting. My case is Federal.... I want 
to put off the hearing wit' ihe Secretary of Education, until I hear from 
the Federal government." 

8. linda J. We^ls, hearing of ficer, unsuccessfully attempted to 
contact Appellant follo'^ ng her letter of February 2, 1980 to determine 
her intent to pursue her appeal. 

9. In two years since the date of Appellant's letter to the 
Sec-etary of Education, no contact has been made by Appellant or any 
attorney acting in her behalf to pursue the appeal filed with the 
Secretary of Education. 

DISCUSSION 

Appellant was notified in October, 1979 that the Board of School 
Directors of the School District of Philadelphia had dismissed her as a 
teacher. In November, 1979 she fil^-d a Petition of Appeal fore the 
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Secretary of Education. Following the filing of her appeal the only 
contact receMved from Appellant is 'Correspondence from her attorney 
indicating Appellant's desire to withdraw her appeal followed by 
Appellant's own correspondence indicating her desire to put off her 
hearing before the Seri-etary . f. Education. Since the receipt of that 
correspondence there has been no effort to contact the Secretary of 
Education to e her clarify Appellant's desire to withdraw her appeal or 
to pursue the appeal. Failure to pursue this appeal for such an extended 
period of time is grounds for dismissal. 

Accordingly, v?£: v r.ter the following: 
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ORDER 

AN NOW, this 11t h day of February, 198^, ic is Ordered and 
Decreed that the appeal of Judith Gursankin be dismissed. 



2 
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Robert G. Scanlon 
Secretary of Ed nation 



COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF EDUCATION 



JOHN A. MIGNONL, 

Appellant 



RAT'NOR TOWNSHIP SCHOOL DISTRICT, 
Appellee 



TEACHER TENURE APPEAL 
No, 20-79 



OP IN '.UN 



Jqjm A, Mignone, Ap^r * 
the Radnor, Township Sc' 
employee on grounds >f j.t 
violation of school 1. 



> herein^ has appealed from a decision of 
ct dismissing him as a professional 
^.;eut negligence, ir impetency, aaci willful 

FINDINGS OF FACT 



1. John A. Mignone (Appellant) was hired as a professional eniployee of> 
the Radnor Township School D±t~t/*^irt (Radnor) in Sepuemoer of 1962 
where he was con^.inually employed until his suspension with pay. 
May 14, 1979. . (H.T. 15-49). 

2. Appellant's assignment as a essional employee- of the Radnor 
School District from 1962 to 1967 was that of a science teacher at 
the middle school. ' (N.T. 16-45). 

3. In 1967 Appellant was appointed to the position of Coordinator of 
Educational Techrology. (N.T. 16-45). During this time Appellant 
did not teach classes; he was transferred to the senior high scnool. 
His duties entailed planning a television project in conjunction 
with the general expansion of the high school program. This plan 
was to involve all of th^ schools in the school district. Appellant 
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was to design the studio, the program. Its utilization, and the 
courses that would be added to the curriculum In accnmpanlment of 
this expansion. (N.T. 15-57, 16-45, Exhibit M-22) . 
In 1969 Appellant became the dlstrl :'s audiovisual coordinator and 
teacher of aviation until 1975-1976, when he became audiovisual and 
television coordinator for the high school. In 1976--1977 Appellant 
was audiovisual television coordinator for the high school and 
teacher of aviation and physical science, (N.T, 16-A7) . 
In 1977 App llant's assignment was changed from avUo/isual tele- 
vision coordinator to full-time science teacher, 1 ^ j^^iang'*, 
occurred in order to improve the efficiency of the audiovisual 
television program, and to obtain more *^conomic use of t?ficher 
resources. This change enabled a full-time audiovisual coordinator 
to be hired in hopes of making the program morc: elfe:;tive. (N.T. 
1-A9, 111, 112, 114). 

Appellant refumed to the classroom on a full-time teaching basxa. 
He taught thiee sections of ninth grade physical science, and one 
section of astronomy. In 1978-1979 ^r^^— lant had 'the same schedule 
plus one section of geology each oemester. (N.T. 3-6)<. 
Dr. John C. Crosby is the District Superintendent of Radnor Town- 
ship School District. He holds a Superintendent's Letter of Eli- 
gibility and has been so employed since January of 1976. (N.T. I'- 
ll, 14). 

Dr. William F. Duffey is Assistant Director Superintendent of 
Personnel of Radnor Township School District. He is responsible 
for supervision and evaluation of personnel.. He has been employed 

276 



by Radnor School District since 1976. (N.T. 2-51, 53). He Is also 
responsible for teacher evaluation programs in Radnor. (N.T, 1-^18, 
19). V 

9. Mr. Donald P. Anderson is the Principal of Radnor High School. He 
has been so employed since 1973. (N.T. 3-5). 

10. Mrs. Sarah Knupp Is the Assistant Principal for Instruction at 
Radnor High School. She >as taught chemistry at Radnor High School 
for twelve years, was d^.partment chairperson for a yeai, ind has 
been the Assistant Principal of Instruction for the last three 
years. (N.T. 9-67). 

11. John J. Ohldesier 1-- Assistant Principal for Admlnistriclon at 
Radncr Hl^;h Sc'iool. He has been employed In this position since 
1969. iU.7 5-t9). 

12. In 1976, an eTfort was made by the Superintendent to adopt a 
systematic approach to the matter of teacher evaluation, A clae?*- 
room ob5 ervation ollcy (See Exhibit S-1) was adopted in order to 
improve the uniformity and the comistency of teacher evaluation. 
(NT. 1-15, 17). 

13. A clas-iroorLobstrvatio: of each teacher in Raduo?; Township is 
perf'j lec* at least once per year (N,l. 1-19). T^e obsti^^ on 
for^. :fncludes „he -la^nr ca 'gorl oi -y ), . c^. .^ei. ironment, 
manocriiMent, an^ also "»rovid. i ncc f.v b' / -m* The 
form also res^tves ^pace v err tr*. teacher siv s ^ *:onf'-> - 
ence. A copy of a conpl*^-tert r jserv^rion *'o7nr. . o*^ ^'j' * ••^^•^•r.hex 
&fho ja\s obb v^^ed. (N.T* 1-21, 56, 57, 2- .J. r.xui.' 
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l*" he Radnor classroom observation form is used for classroom obser a- 
' n and is also a component of the rating process. Radnor Includes 
administrative records and administrative notes of teacher per- 
formance In areas other than classroom performance of teaching as 
components of teacher ratings. (N.T. 1-21). 

15. Consistent with Pennsylvania law, teachers In the Radnor School 
District are rated at east once a year. (N.T. 1-25). 

16. Using this information, the principal prepares the teacher e lua- 
tion/rating on the DEBE-333 form. If the rating is unsatisfactory, 
the principal and superintendent meet to discuss the tb a«T. The 
superintendent then raads the information available to r^Xi^ in the 
anecdotal record and reads the classroom observation report in 
order to determine whether or not he concurs in the unsatisfactory 
rating. If the superintendent concurs with the principal's rating, 
he signs the DEBF-333 form. The teacher may appeal this rating to 
the superintendent. (N.T. 1-22, 23), 

17. During the ten years preceeding the 1977-78 school year, virtually 
all DEBE-133 rating forms at Radnor High School contained identical 



numerical scores of 80, the maximum score a teacher could receive. 
Mr. Anderson, the principal, ordinarily i^ave r achers an 80 if 
their overall rating was satisfactory. 
18. In the summer of 1978, the Superintendent requested that the prin- 
cipal, Mr. Anderson, make a more intensive observation of ten 
teachers whom he felt, based on conn?' it and criticisms he had 
received, should be more closely observed to see if they were 
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performing satisfactorily or not, and if not to offer them assis- 
tance. (N.T. 1-27, 28, 3i, 32, 33, 35. 36, 94, 95). 

19. Appellant was on the list of teachers that the Superintendent asked 
the Frinclp^^ to observe more closely. Where repeated criticism 
was lodged against a te. aer, the Principal was to determine the 
validity of said criticism and offer appropriate assistance. 
However, if the criticism was unuubstantiated through the observa- 
tions then the teacher cou7d be freed from any unjust f;ccasati?ns 
so that he cr she could truly teach. (N.T. 1-35, 36), 

20. The teachers lamed oa the list were advised that they would be 
observed mc^o frequently; the S'lperintendent met with a group of 
these named individuals who requested a meeting, and the Super- 
intendent distributed newsletters to the staff which explained the 
purposes of the more i-igorous evaluation policy. (N.T. 1-29, 30, 
31, 32; Exhibit S-4a, Ab) . The Superintendent maintains that these 
teach.^rs were subjected to more evaluations, not more rigorous 
standards thcu the other teachers in the district. (N.T. 3-38). 

21. Appellant met with Mr. Anderson, on September 13, 1978. At this 
time Mr. Anderson advised Appellant that he would be observed more 
frequently based upon the new policy- (N.T. 3-44, 45). 

22. Appellant vas rated "satisfactory" for each year at Radnor School 
District from 1962 through 1J77-78 school year. (Exhibits M-2 
through M-13). 

23. Ap;?^ellant was rated "unaatisf actory" for the first semester of 
1978-79 school year by Mr. Anderson on January 10, 1979, after 
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Mr. Anderson had consulted with Assistant Principals Chldester and 
Knupp. The nuts-^ical score assigned was 58,5, Appellant was given 
a copy of the r ring and anecdotal record on January 12, 1979. 
This rating v<x o discussed with him at a short meeting on January 
15, 1979. (^i \ 3-84, 87, 4-32, 15-97, 98; Exhibit S-20) . 

24. The only cla-^ room observation of Appellant made during tho fall 
term of 1978-79 was perforaed on October 16, 1978 by Assistant 
Principal Knunp. Out of 28 items on the form, two of these, disci- 
pline and classroom organization, were marked with an "I" for needs 
improvement. 

25. There is a dispute as to the meaning of the. use of the letter 
on the classroom observation form, S-1. The definition on the 
legend of the form states that an "I" is used to denote "inprove- 
ment needed." Dr. Duffey, Mr. Anderson, Mr. Chldester, and Mrs. 
Knupp, stated that they used the designation "I" on the form to 
mean that the items so marked are "unsatisfactory" at the time of 

the observation. Dr. Crosby, says that an "I" does not mean unsatisfactory 
in and of itself. (N.T. 2-71, 4-26, 5-87, 5-73, 1?7, 1 i06, 110). 

26. On the classroom observation form for October 16, 1978 Assistant 
Principal Knupp commented that some of the students of Appellant's 
physical science class. vere pushing and shoving each other in the 
hall when Appellant arrived at class at 1:07 p.m. A fire drill 
took place and Mrs. Knupp rotcd that the class was very noisy and 
slow to settle down to business. She also commented that although 
the students were very noisy » they seemed to be interested in the 
experiments in which they were engaged. (Exhibit S-10) . 
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Tn order to arrive at an unsatisfactory rating for Appellant for the 
fall ^9rm of 1978-1979, the Superintendent stated th.it the single 
clajT:.:"om observation for this term was not sufficient in and of 
itself and therefore the observation- had to be utilized in conjunc- 
tion with the anecdotal records to arrive at the unsatisfr tory 
determination. (N.T. 2-15, 16). 

The anecdotal records iucluu d some incidents predating the rating 
period because Mr. Anderson believed they evidenced unacceptable 
conduct which had predat* . the rating period and had continued 
through it. 

The Superintendent reviewed the DEb . -333 unsatisfactory rating of 
Aypellant for the first semester a^^d the anecdotal record attached, 
and approved and signed it on January 23 1979. (Exhibit S-20) . 
Appellant, feeling that the rating was unfair, requested the Super- 
intendent investigate ^he unsatisfactory ratings. The Superintendent 
went Lc the hi, met vith six students and three teachers 

to dfitermlue ? he -a Mr. Mignone's unsatisfactory rating. 

The Superintendcint felt that the rat t was fair, just, ^nd correct. 
(N.T. 1-64, 70; Exhibit S-21) . 

Appellant was rated "unsatisfactory" b/ \ . /nderson for the second 
semester of the 1978-1979 school year af::er Mi. Anderson consulted 
with Assistant Principals Chidester and Knupp. appellant received 
© copy of this rating on May 13, 1979. (N.T. 4-38; Exhibit S-24). 
Appellant was rated "unsatisfactory" because seven classroom observa- 
tions indicated that his classes were not well ordered, the attitudes 



281 



23 7 



of his stu:? /res towards his teaching was poor, scudents continued 
to complain oLout his teachlnr methods and conduct, he continued to 
violate basic operating policies and he failed to improve his 
performance to a satisfactory level from his previous unsatisfactory 
rating issued for the fall term of 1978-1979. (N.T. 4-39, 40). 

33. The Superintendent approved the unsatisfactory DEBE-333 rating for 

the second semester after reviewing it with Dr. Duffey, Mr. Anderson, 
Mr. Chidester, and Mrs. Knupp. (N.T. 1-63, A-i8) . 

3A« It wa the professional opinion of the Super; Pendent that Appellant's 
pro^saional performance during the 1978-1979 school year was un- 
satisfactory. This professional opinion was based upon the Super- 
intendent'^ review of all the records re'^^ting to Appellant. The 
Superintendent ftaed that Appellant neglected to perform his 
duties MS required by the Public School Code during the 1978-1979 
school year. (1-80, 81). 

35. The Assistant Superintendent concurred in /ne professional opinion 

of the Superintendent. After a review of all of the records relating 
to Appellant's 1978-1979 school year, Dr. iT^-ffoy felt Appellant vas not 
competent and that he refused or neglected to obey the directives 
of his Principal during that period. (N.T. 2-76). 

36. Based on information available to them as Assistant Principals, _ 
both Mr. Chidester and Mrs. Knupp have the professional opinxon 
that Appellant's performance during the 1978-1979 school year was 
unsatisfactory. (N.T. 6-A9, 56, 9-97). 
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37. The evaluatlor^^of a teacher on the DEBE-333 Is In most respects a 
subjective determination with a numerical score so c esignajted. 
(N,T, 4-65, 4-68). 

38. Eight classroom observations were performed on Appellant during the 
second half of the I978-I979 school year, (Exhibit S-11, S-12, S- 
13, S-I4, S-I5, S-I6, S-17, and S-18) . 

39. Assistant Principal Knupp observed Appellant's ninth grade physical 
science class three consecutive days in February of 1979. On 
February 26, 1979 Mrs. Knupp found that Improvement was needed In 
the following ten categories: achieves rapport, arouses Interest, 
effective development, appropriateness, effectiveness, participa- 
tion, group response, personal enthusiasm, routine procedures and 
discipline. Mrs. Knupp commented that although Appellant's explanation 
was clear and well done the teacher did not have the attention of 

many of the students^ Mrs. Knupp testified at the school board 
hearing that this class was completely out of contml. (N.T. 9-74; 
Exhibit S-11). 

40. On February 27, 1979 Mrs. Knupp found Appellant's performance to be 
in r»r.ed of Improvement in the following categories: achieves 
rapport, arouses Interest, effective develcpment, variety, effec- 
tiveness, group response, personal enthusiasm, routine procedures 
and discipline. Mrs.~ Knupp commented on this observation form that 
several students were tardy arxd failed to sign in on the gxeen 
sheet as Radnor High School policy for lateness of students required. 
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Mrs, Kiiupp further commented that during the class several paper 
wads were thrown towards the front of the classroom and that Appellant 
Ignored these. Mrs. Knupp concluded that this clacs was much 
better than the class on February 26, 1979. (Exhibit S-12). 

Al, In the classroom observation of Appellant on February 28, 1979 

Assistant Principal Knupp listed Appellant in need of improvement 
in only one category, that of classroom organization. Mrs. Knupp 
stated that participation under the category of student involvement 
was outstanding. Mrs. Knupp further commented that it was^a good 
class period with appropriate use of time. 

A2. Dr. Duffey observed Appellant's physical science class on March 19, 
1979. Dr. Duffey assigned JVppellant an "I" in the following cate- 
gories: achieves rapport, arouses interest, effectiveness, parti- 
cipation, group response, conclusions drawn, lessons summarized, 
personal enthusiasm, positive reinforcement, and discipline. 
Dr. Duffey commented that this was one of the most distressing 
examples of teaching he had ever seen. 

A3. Dr. Duffey observed Appellant's class on March 22, 1979. Dr. Duffey 
assigned Appellant an "I" in the following categories: achieves 
rapport, arouses interest, effective development, veriety, appro- 
priateness, effectiveness, participation, group rrsponse, lessons 
summarized, personal enthusiasm^ positive reinforcement and disci- 
pline. Dr. Duffey found that Appellant was not in cjpntrol of his 
class. 
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Dr. Duffey discussed his classroom observation on March 19 and 22, 
1979 with Appellant. (N»T. 2-71). 

Assistant Principal Chides ter observed Appellant's geology class on 
March 26, 1979. Mr. Chldester jisslgaed Appellant an "I" in the 
following categories: states purpose, arouses Interest, illuminates 
subject, clear sequence, effective development, appropriateness, 
effectiveness, participation, group response, conclusions drawn, 
lessons summarized, positive reinforcement r^and classroom organiza- 
tion. Mr. Chidester commented on student lateness and the absence 
of a sign-in form which caused Appellant to send a student to the 
' office to get one. Mr. Chidester further noted that no students . 
participated vocally during the entire class. Mr. Chidester listed 
five suggestions for Appellant to improve his teaching performance 
on this classroom observation form. (N.T. 5-88, 89, 90; Exhibit S- 
16) . 

Mr. Chidester observed Appellant's astronomy class on March 27, 
J 979. He assigned an "I" to Appellant in the following categories: 
states purpose, arouses interest, illuminates subject, effectiveness, 
participation, group response, conclusions drawn, and lessons 
summarized. Mr. Chidester noted student lateness. He further 
commented that the lesson was strictly teacher-dominated. Mr. Chi- 
dester issued five suggestions to Appellant to improve his perfor- 
mance. (K-T. 5-90, 91; Exhibit S-17). 

Mr. Chidester described the two March 1979 classes as very inade- 
qtxate and very unsatisfactory at the hearing before the School 
Board r~ (N.T. 5-92; 6-49). 
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48. Principal Anderson observed Appellant *s ninth grade physical scleflce 
class on March 30, 1979. Mr. Anderson assigned Appellant an "I" In 
the following categories: achieves rapport ^ effective development, 
effectiveness, group response, attitude, housekeeping, routine 
procedures, discipline, and classroom organization. Mr. Anderson 
commented that Appellant arrived a full minute late. Mr. Anderson 
further noted that the lab group worked well for a few minutes; 
then socialization generally replaced the search for scleutlflc 
knowledge. Mr. Anderson further stated that this was the last 
class on Friday, for both students and teacher. Mr. Anderson made 
suggestions to Appellant oh the classroom observation forms for how 
he might Improve his teacKeri_performance. In these suggestions, 
Mr. Anderson emphasized that the teacher sets the tone, always. 
(N.T. 4-28, 29; Exhibit S-18). 

49. During the 1978-79 school year, administrators at the Radnor School 
District made numerous suggestions to Appellant concerning ways by 
which he could Improve his teaching performance. (N.T. 1-104, 2- 
72, 3-81, 4-62, 5-41, 44, 90; Exhibit S-8, S-9, S-11, S-12, S-13,. 
S-16, S-17, S-18)ir On the basis of classroom observations, both 
Mr. Anderson and Dr. Crosby had the professional opinion that 
Appellant was in need of Improvement and did not so improve during 
the 1978-79 school year^ The absence of improvement was particu- 
larly noted in areas of student involvement, achieving rapport with 
the students, arousing interest, -routine procedures and discipline 
and classroom organization. (N.T. 1-58, 59, 197; 4-28, 29, 31). 
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After Appellant was suspended with pay, 46 of his former ninth 
grade physical science students signed a petition at the conclusion 
of the 1973-79 school year requesting pass/fall grading alleging 
that they were not taught the same material as other ninth grade 
students and therefore did not wish to take the departmental science 
exam. (N.T. 7-79, 108; 9-9, 93; Exhibit S-34). 

Mr. Anderson keeps an administrative performance log on each teacher 
assigned to him, and has done so for some 13 years. This is a 
method he utilizes to give himself a basis for recognizing patterns 
of failure of teachers to meet administrative obligations so that 
he can effectively deal with these problems. The faculty are aware 
of Mr. Anderson's log and are cognizant of the fact that he uses it 
as a part of his rating process of their professional performance. 
(N.T. 3-41, 44). 

The entries in this log on Appellant constituted a substantial part 
of the anecdotal record that Mr. Anderson prepared to accompany the 
unsatisfactory rating. (Exhibits S-20, S-24) . 

Appellant was persistently late. He was repeatedly late to school, 
classes and administrative meet;lngs. (Exhibits S-20, S-24; N.T. 3- 
59, 65, 66). 

Appellant persistently failed to leave adequate record plans for 
substitute teachers as required by school policy. (N.T. 3-78, 79, 
6-95 to 105, 7-77, 8"108, 109). 

Appellant persistently failed to abide by appropriate administrative 
procedures and school policy regarding field trips. (Exhibit S-24; 
N.T. 3-53 to 57, 4-95, 96, 9-81 to 92, 16-69). 
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55. Appellant persistently failed to maintain order and an appropriate 
atmosphere during his homeroom period. The principal was required 
to inrerveiic and restore order on several occasslcns. (N.T. 3-59, 

57. On May 11, the DEBE-333, with an unsatisfactory rating, was prepared 
and submitted to Appellant by Mr. Anderson. Because of the length 
of this document, Mr. Anderson told Appellant he could take it 
home, look at it, study It, review it and that a meeting would be 
scheduled the following Monday morning to discuss the DEBE~333 
report. (N.T. 1-74-75). 

58. On May 14, 1979 at the meeting to discuss the DEBE-333 unsatis- 
factory rating of Appellant, Mr. Anderson indicated that because of 
the unsatisfactory rating, charges had been prepared and that he 
would recoimnend to the Superintendent and ultimately to the School 
Board that hearings be started to dismiss Appellant as an xmsatis- 
factory teacher. (N.T. 1-75). 

59. At the meeting on May 14, 1979 the Superintendent Informed Appellant 
that based on the two unsatisfactory ratings and his professional 
opinion as to Appellant's incompetency as a classroom teacher, ^e 
was suspending Appellant with pay for the remainder of the school 
year and that a hearing would take place to determine whether or 
not he would continue as a teacher In the Radnor School District. 
(N.T. 1-76). \ 




EKLC 



60. A special meeting of the Radnor Township Board of School Directors 
was held on May 16, 1979. The Board accepted the racommendation of 
the Superintendent and vote^ to hear the charges that were set 
forth. The Board approved the suspension with pay of Appellant 
effective May 14 pending their decision on the dismissal charges. 
The Board's decision was unanimous. (N.T. 1-77, 78). 

61. On May 17, 1979 Appellant was sent by certified mail a four page 
letter listing tl;e charges against him. 

62. Seventeen dismissal hearings were held on the following dates: 
June 18, 19, 27, July 9, 10, 12, 16, 23, 30, 31, August 8, 13, 15 
23, 28, September 12, and October 10, 1979. (N.T. Volumes 1-17). 

63. On October 23, 1979 at a special meeting the Board of School Direc- 
tors of Radnor Township voted to dismiss Appellant, John A. Mignone, 
on the grounds of incompetence, persistent negligence and willful 
violation of school laws. 

64. On October 24, 1979 the Board of School Directors notified Appel- 
lant that he had been dismissed for incompetency, persistent negli- 
gence and willful violation of school lavs, effective October 23, 
1979. 

65. On November 13 » 1979 the Secretary of Education received a Petition 
for Appeal on behalf of the Appellant. 

66. On January 22, 1980^ hearing was held before a hearing examiner 
appointed by the Secretary of Education. 
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DISCUSSION 

Having reviewed the decision of the Board and the lengthy record of 
the hearing before the Boards and having heard argument on behalf of the 
Appellant and the Radnor School District, it is our conclusion that the 
charges against the Appellant are supported by substantial evidence. We 
uphold the decision of the Board dismissing Appellant, John A, Mignone, 
for incompetency, persistent negligence and willful violation of school 
laws . 

The record of the hearing before the Radnor School Board consisted 
of approximately two thousand pages of testimony and exhibits. The 
Secretary of Education, functioning as an administrative determinator of 
fact, is not required to set forth findings specifically noting the 
rejection, and reasons for such rejection, of each and every minor 
allegation raised at the dismissal hearings of Appellant. Application 
of Midwestern Fidelity Corp. 26 Pa.Commw.Ct. 211, 363 A.2d 892 (1976). 
Bather, the Secretary's duty in promulgating an order is to set forth 
the findings of fact which are essential to the validity of such order. 
The findings must be sufficiently specific to enable the court in review- 
ing that action to pass upon questions of law. Grant v. Board of School 
Directors , Centennial School District , 43 Pa. Commw.Ct 556, 403 A. 2d 
157 (1979), Gott shall v. Blatt . 71 Dauph. 383 (1959) . Sections 507, 704 
of the Administration Agency Law, 2 Pa.C.S. §§507, 70A.. Such admin- 
istrative findings must be based upon the evidence and should state the 
factual situation clearly and unequivocally. Appeal of Veterans Club 
of Shopa-Davey Home Assoc. of Blakely. 50 Lack. Jr. 29 (1949). 
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On May 17, 1979 a twenty-four count proposed statement of charges 
alleging Incompetency, persistent negligence, and wlllfuL violation of 
school laws was submitted to the Radnor Township Board of School Direc- 
tors which accepted them by resolution as valid charges warranting a 
dismissal hearing for John A. Mignone. Seventeen separate hearings were 
conducted In which numerous witnesses testified for the school district 
and for Appellant. At the conclusion of the hearings the Board of 
School Directors of Radnor Township found support for all twenty four 
charges against Appellant and voted to dismiss him. 

Appellant raises as his first issue an evidentiary question. He 
contends that all of the evidence was of actions taken by the various 
administrators which violated the spirit and purpose of the Teacher 
Tenure Act and therefore cannot provide a valid basis for dismissal. 
Appellant asserts that Principal Donald Anderson was 'unfair and mali- 
cious in his effort to evaluate Appellant more rigorously than other 
teachers* Appellant further states that no attempt was ,made by the 
principal to ascertain whether the accusations he, as principal, received 
and recorded were valid. Appellant declares that he was the target of 
Jthe venom and malice of the principal. 

) We find that Appellant's allegations that the principal was "biased" 
and "out to get him" are without merit. Not only does Appellant fail to 
point to any evidence In the record showing malice on the part of the 
^ principal, or indicate any reason for such motive, he ignores the fact 
that four other certified administrators also testified as to his incom- 

291 ^ 2d7 



petence* Here Appellant's argument Is similar to that made by the 
Respondent in Steffen v. Board of School Directors of South Mlddleto^^ 
Township School District , 32 Pa.Comraw.Ct. 187, 377 A. 2d 1381 (1977). In 
that case, Mr. Steffen contended that there was a conspiracy on the part 
of the school administration that led to his discharge, pot any actual 
Incompetencyyon his part. The Commonwealth Court held that It was Mr. 
Steffen *s "Inability to perform his functions as an Instructor or edu- 
cator to the students, his Inability to maintain order In his classroom 
and his unwillingness to Improve his performance. that led to his 
discharge, not a conspiracy." Id. at 1385. 

Even If, arguendo , the principal did harbor some personal malice 
against Appellant, It Is Inconceivable to us that a principal could 
persuade four certified administrators, students, parentf;, fellow ^achers 
and Appellant's Department Chairman, totaling twenty-six witnesses, to 
perjure themselves by testifying that Appellant was Incompetent If 
Indeed he was not Incompetent. We hold It was Appellant's Inability to 
maintain an appropriate educational atmosphere In his classroom, his 
lack of rapport with his students, his violation of school rules and his 
Inability or refusal to Improve his unsatisfactory performance of the 
fall term 1978-1979 school year, as evidenced by his unsatisfactory 
rating for the spring term of 1978-1979, that led ^ his dismissal, not 
any personal vendetta alleged to have ^een vaged against him by the 
principal. 

Appellant next contends that tte evidence Itself, introduced 
through the evaluations, ^anecdotal record and testimony does not provide 




a substantial basis for dismissal because it was incomplete, inaccurate, 

and not given in proper form. The Secretary finds this claim to be void 

of merit. Section 11-1122 of the School Code, 24 P.S. §11-1122, provides 

that: . ' 

The only valid causes for termiftation of a contract ... (with a)* 
professional employee shall be immorality, incompetency, intemper- 
ance, cruelty, persistent negligence, mental derangement ... (and) 
persistent and willful violation of the school laws." 

Section 11-1123, 24 P.S. §11-1123, of the School Code further ' 

provides that: • 

In determining whether a professional employee shall be dis- 
missed for incompetency, (said employee) shall be rated by an 
approved rating eystem which shall give due consideration to per- 
sonality o preparation, technique and pupil reaction. . .provided that 
no unsatisfactory rating shall be valid unless approved by the 
district superintendent." 

In the instant case. Appellant received an unsatisfactory rating 
for the fall and spring terms of 1978-1979 school year. [Exhibits S-20, 
S-24]. Both of the unsatisfactory ratings were made on the DEBE-333 
forms, an approved rating form. The District Superintendent, Dr. 
Crosby approved both of the unsatisfactory ratings. We find that the 
ratings, the testimony, and evidence introduced during the hearings, 
provided substantial evidence for Appellant's termination on reasons of 
incompetency. 

In Thall Appeal , 410 Pa. 222, 189 A. 2d 249 (1963) the court held 
that two preliminary unsatisfactory ratings must be made before a profes- 
Bional employee may be dismissed for incomlpetency, stating that the 
first rating is to serve as notice that improvement is needed. The 
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second unsatisfactory rating indicates failure to Improve. The Secre- 

/ 

tary of Education finds that Appellant received two valid unsatisfactory 
ratings justifying dismissal on the basis of Incompetency. 

Appellant argues that It Is against the weight of evidence in this 
case to hold that his sixteen years of exeu. ary service abruptly fell 
to SL'ch a low level of performance as to be rated unsatisfactory for the 
1978-1979 school year. While the Secretary of Education concedes that 
it Is disheartening that a professional employee's competency deterior- 
ated so rapidly, we note that Appellant had not been functioning in the: 
capacity of a full-time teacher for the last twelve of the sixteen prior 
years for which he received satisfactory ratings. The Secretary also 
notes that the standards for teacher competency are not different for 
experienced teachers. Professional employees are credited with an 
appropriate number of points on the basis of seniority In the rating 
process, but prior satisfactory experience does not subject a teacher to 
a different set of professional standards. 

The Stef f en case, supra, is similar to the instant case. The 
teacher In thr>t dismissal hearing appeal had eleven years of satisfactory 
performance. His position, like Appellant *s was changed just prior to 
his unsatisfactory ratings. In affirming Stef fen's dismissal for incom- 
petency, the Secretary of Education held that "although he may once have 
been competent to teach social studies, it is clear that daring the 
1974-75 school year his performance in that subject was unsatisfactory, 
his students were bored and restless, and he could not maintain order." 
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Steffen v» Bd. of School Directors of South Mlddletown Township School 
District , Opinion of Sec. No. 259, July 6, 1976, aff 'd 37 Pa.Comraw.Ct . 
187, 377 A. 2d 1381 (1977), We find that the recorc' of the dismissal 
hearings of Appellant, John A. Mlgnone, contain sufficient cred^le 
evidence to support the conclusion that Appellant was no longer func- 
tioning competently as a professional employee. [FF No. 23, 31, 32, 3A 
to 36, 39-57] 

The court has held that failure to maintain adequate classroom 
control Is serious enough In Itself to warrant a rating of unsatisfactory. 
English V. North East Board of Education , 22 Pa.Coranrw.Ct . 2A0, 3A8 A. 2d 
A94 (1975). Appellant was specifically charged with falling and neglecting 
to maintain discipline and control In his classrooms with respect to 
groups of students under his supervision (School District Charge No. 9). 
[F.F. No. 39, AO, 42, A3, A9, 56] _ — - 

In testifying at the hearing. Dr. Duffey, Assistant Superintendent 
of Radnor School District, stated that his March 19, 1979 observation of 
Appellant's physical science class presented "one of the most distressing 
examples of t-^achlng" he had ever seen. He further commented that It 
was his opinion that the class was "completely out of control." Inade- 
quate preparation, lack of discipline, requests by students to transfer 
from a class, and student expressions of dissatisfaction with a teacher's 
perfcroanca have also been held to warrant an incompetency charge. 
teffen, supra. [F.F. No. A9] The record indicates that evidence was 



introduced to demonstrate Appellant *8 deflci|ncles in most of the aforementioned 
areas. Several students were switched, as per their own or their parents* ; 
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request, to another section of Appellant's class or to another teacher's 
section. Numerous students testified at the hearing as to the Ineffectiveness 
of the Appellant's teaching performance. 

The term Incoirpetenre Is not limited to mean a mere lack of scho- 
lastlc ability to Instruct a given subject. Horosko v. School District 
of Mount Pleasant Township , 335 Pa. 369, 6 A. 2d 866 (1939). Incompetency 
has been justified as grounds for dismissal where pupils and parents 
have complained about students who were unsuccessful In passing the 
teacher's exams. Gurllch Township School District v. Korman , 31 D&C 197 
(1938).. Forty-six of Appellant's ninth grade physical science students 
signed a petition requesting a pass or fall grade in lieu of taking the 
deplartmental final examination, alleging that they did not cover the 
same material as the students in the other teachers' sections. [Exhibit 
34, F.F. No. 50] 

Appellant's counsel also contends that irrelevant materials and 
hearsay testimony were admitted into the record despite objections. It 
is further argued that this information colored the minds of the Radnor 
School Board so that they could not make an impartial judgment. A 
careful review of the record reveals this contention to be without 
merit. The Board had ample factual evidence consisting cf the direct 
testimony of many witnesses involving numerous incidents on which to 
base its decision to dismiss Appellant. It has been held that the 
admission of hearsay in support of other evidence in an administrative 
hearing is permissible. Bd. Public Education of School District of 
Pittsburgh v. Py le, 37 Pa.Comsnw.Ct . 386, 390 A. 2d 904 (1978). Findings 
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based solely on hearsay evidence cannot stand. Unemployment Bd* of 
Review v. Coope r > 25 Pa.Commw.Ct. 256, 360 A. 2d 293 (1976). The Secre- 
tary of Education finds that the admission of hearsay in the dismissal 
hearing of Appellant was permissible and even if, arguendo it was admitted 
in error, the error would be deemed harmless in that the Board of School 
Director's decision to dismiss Appellant was supported by substantial 
evidence independent of that hearsay. Miller v. State Dental Council and 
Examining Bd. , 39 ^a.Comraw.Ct. 613, 396 A. 2d 83 (1979). 

While the Appellant only raises issues concerning the validity of 
his dismissal for incompetency, the Radnor School District also dis- 
missed him for persistent negligence and willful violation of school 
laws. [F.F. No. 64] Dismissal on either of these grounds requires 
neither an unsatisfactory rating nor an anecdotal record. 

Failure or neglect to teach constitutes grounds for dismissal on a 
charge of persistent negligenca. West Mahanoy Township School 
District V, Kelly , 156 Pa. Super. Ct. 601, Al A. 2d 244 (1945). Neglect 
to teach is not confined to neglect to instruct or failure to provide an 
adequate instructional program. Failure to perform the additional 
duties of a teacher which are necessary for instruction to be effective 
is a basis for a persistent negligence violation. Stohler v . Berks 
County I.U, Board > Opinion of Sec. No. 260, Dec. 22, 1975. In Stohler, 
like the instant case, the administration notified the teacher that 
his work was not satisfactory and gave him suggestions and directives to 
make his teaching more effective. Appellant, similarly notified and 
advised, consistently failed to follow these directives. Id. 
(F.F. Noc 49] 
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In Stroman v* Board of School Director of Harrlsburg County School 
Di strict , Opinion of Sec. No. 207, June 1, 1972, affM. , 7 Pa.Coiranw.Ct. 
418, 300 A. 2d 286 (1973) the court held that failure to maintain rapport 
with students, chronic lateness, and Inability to cope with students 
were sufficient to sustain a persistent negligence charge. Appelleint 
was observed as needing Improvement in ''achieves rapport'' with students 
five separate times In the 1978-1979 school year. [F.F. No. 39, 40, 42, 
43, 48] The record also Indicates that Appellant v/as not only late for 
school on various occasions, but he was chronically late for specific 
classes. [F.F. 53] • 

The Secretary of Education finds that Appellant's dismissal on the 
grounds of persistent and willful violation of school rules was also 
Justified. Refusal or neglect to obey reasonable school regulations has 
been held to constitute persistent and willful violation of school laws 
warranting dismissal. Board of School Directors of Ambrldge Borough 
School District, Beaver County v. Snyder , 346 Pa. 103, 29 A. 2d 34 (1943). 
Failure to maintain lesson plans, and failure to submit attendance 
sheets, was also held to justify dismissal in Bamdt v, Board of School 
Directors v. Wissahickon, Opinion of Sec. No. 255, January 27, 1976, 
aff *d . 28 Pa.Commw.Ct. 482, 368 A. 2d 1355 (1977). Repeated refusals to 
comply with school policies and procedures, and neglect to follow direc- 
tions of superiors warranted removal in Tucci v. Clay Valley School Bd. , 
Opinion of Sec. No. 281, Aug. 17, 1970. Leaving school premises without 
notifying the office of departure and destination, making personal phone 
calls contrary to school rules, parking contrary to the faculty manual 
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and attempting to obtain disciplinary records of students without author 
ity or permission were held to be persistent and willful, violations of 
school laws in Giangiacomo v. Pottsgrove School Board > Opinion of Sec. 
No. 30A, Jan. 17, 1977, 

We find tha^ Appellant's chronic tardiness, neglect to require late 
students to sign in, failure to report students cutting class, failure 
to file appropriate substitute lesson plans, failure to follow proce- 
dures for field trips, failure .o maintain order in his homeroom during 
announcements, failure to follow rules regarding dismissal of classes, 
and failure to adequately perform classroom duties constitute persistent 
and willful violation of school laws. [F.F. 45, 53, 54, 55, 56] 

Thus it is our opinion that the Radnor School Board's decision to 
dismiss the Appellant on the grounds of incompetency, persistent negli- 
gence and persistent and willful violation of school laws is supported 
by substantial evidence in the record. 

Accordingly, we make the following: 
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ORDER 

AND NOW, this 26th day of February, 1981, it* is ordered 
and decreed that the Appeal of John A. Mignone from the decision of the 
Radnor Township School District is hereby dismissed* 




Robert G. Scanlon 
Secretary of Education 
Coimnonwealth of Pennsylvania 
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COMMONWEALTH OF PENNSYLVANIA 
Department of Education 



Florence Ryan, 

Appellant 

V. 

Board of School Directors 
of Lackawanna Trails 
District, 

Appellee 



Teacher Tenure Appeal No. 22-79 



OPINION 

Florence Ryan, Appellant herein, has appealed from the 
decision of the Board of Directors of the Lackawanna Trails 
School District terminating her contract and dismissing ^her as 
a professional employee on the grounds of persistent negligence 

FINDINGS OF FACT 

1. The Appellant is a professional employee. She has been 
an employee of the Lackawanna Trails School District, "the 

"^trict", since July 1, 1966. 

2. During the 1978-79 school year. Appellant was employed 
as a sixth grade teacher at the District's Benton Elementary 
School. 

y notice dated June 21, 1978, Appellant was presented 
withV* detailed statement of charges seeking her dismissal as 
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a professional employee on the grounds of immorality, persis- 
tent negligence, and persistent and willful violations of school 
laws. Appellant was advised in writing of the charges against 
her and of the proposed public hearing on the charges to be held 
pursuant to Section 1127 of the School Code (24 P.S. §11-1127). 
(N.T. ^-9) 

4. Appellant was advised of her right to a hearing pursuant 

to Section 1127 of the School Code and a hearing before the 

District Board of School Directors, "the Board", was duly held 

on July 23 and 24, 1979. At said hearing Ryan was represented by 

counsel and was given full opportunity to cross-examine all 

I 

witnesses and to present testimony and evidence on her own 

behalf . 

[ 

5. On October 29, 1979, at a duly advertised special meet- 
ing, the Board voted upon the three charges against Appellant, 
dismissing the charges of immorality and ^willful violation of 
the school laws, and sustaining the charge of persistent negli- 
gence (See Minutes to Board Meeting of 10/29/79). 

6. No Findings of Fact were adopted by the Board in reach- 
ing its decision on the charges against Appellant. 

7. On November 28, 1979, Appellant filed a Petition for 
Appeal from the adverse decision of the Board with the Secretary 
of Education. 
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8. On May 18, 1979, Appellant cea|ed teaching in the Dis- 
trict's Benton Elementary School and not return to her posi- 
tion for the remaindeiyof^ the school W^r. (NT 130, 253, 264, 
265) ( V \ 

9. Or. Monday, May 2,1, 1979, a handwritten statement from 
Appellant's ph^ician, T^iomas McDonald, M.D. , was delivered to 
Appellant's superior, Mr . / Wil 1 iams , the principal of Benton 
Elementary School, by rflr, Conway, PSEA representative. The state- 
ment was dated "5/18/7'9" and read "'tension fatigue' advise one 

to two weeks rest from work". (NT 130-132, 253, 264-265, School 
District Exhibit 7) 

10. In response to the District's request for further in- 
formation, Appellant submitted a second statement from Dr. 
McDonald, also dated "5/18/79", whicii read "ill, under my care, 
and unab^-^ work since May 17, 1979". (N.T. 264-265, School 
District Exhibit 3-A) 

11. A third notice regarding Appellant's absence was sub- 
mitted to the District on or about May 29, 1979. That notice, 
under the letterhead of Stanley W- Owen, M.D. , read "due to 
exiting (sic) eye condition, Mrs. Ryan will be unable to p^er- 
form her work duties until further notice", (N.T. 265, School 
DistJ^y^ct Exhibit 8) 
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12. All medical statements provided to the District by 
Appellant were delivered on her behalf by third parties. (N.T. 
130-132) 

13. There is no medical evidence in the record which 
suggests that Appellant was medically able to perform her duties 
from May 17, 1979 to the end of the school year. 

i 

14. District policy required the grading of the *'habits 
and attitudes" section of students' report cards with explana- 
tory letter symbols. Appellant used a dual system of marking 
and added check marks in addition to required explanatory sym- 
bols. The Appellant was never instructed not to include check 
marks on the report cards. (N.T. 133-137, 246, 265-266) 

15. District policy required the generation of special re- 
ports to be used to notify parents about the grade status of" 
children not doing well in school. Appellant knew this policy 
and had used the District's special certificate forms in the 
past years, but did not use the special forms throughout the 
1978-79 school year. (N.T. 137-140, 295-296) 

16. Appellant telephoned and met with parents and communi- 
cated to them by note instead of using the required form. Ryan 
received no warning or direction that her methods of parent 
notice were unacceptable to her :;uperiors. (N.T. 266-267) 

EKLC 



17. For the first eight months of the 1978-79 school year," 
Appellant divided her class into three reading levels. For the 
remaining weeks of the school year, all the class was grouped 
into a single reading level. Appellant testified that this was 
done because the lower level children had completed their read- 
ing material and she felt that the class was capable of being 
combined into one group. (N.T. 233-236, 313-320) 

18. A level of more advanced reading books to which certain 
students in Appellant's class may have advanced did exist, but 
Appellant had no reason to believe that such books might be 
available for her class. Appellant's experience at the beginning 
oi the school year gave her reason to believe that such books 
would not be readily obtainable for her classroom. (N.T. 140- 
141, 233-236) 

19. Appellant's classroom rule required that only one stu- 
dent leave the cl,-^ssrcom at any time. On occasion more than one 
child was seen out of the classroom, sometimes unbeknownst to 
Appellant. Classroom policy was later amended to require that 
students sign before leaving the classroom. (N.T. 51, 68, 298- 
300) 

20. On one occasion during the 1978-79 school year, stu- 
dents in Appellant's class were observed by Mr. Williams ^ Princi- 
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pal of the Benton Elementary School, playing on the school play- 
ground without any supervision. Appellant testified that on said 
occasion, she was observing the children from the school doorway 
where she, was waiting with other children for their bus except 
for a brief period of time in which she used the lavatory 
facilities. Mr. Williams did not take time on that occasion to 
rebuke Appellant for her negligent conduct. Several days later, 
Mr. Williams mentioned the incident to Appellant. (N.T. 197-199, 
268-269) . 

DISCUSSION 

Appellant has been dismissed from her position as a sixth 
grade teacher with the Lackawanna Trail School District upon 
the charge of persistent negligence. Additional charges of 
immorality and persistent and willful violation of the school 
laws brought against Appellant by the school administration 
were dismissed by the Board. 

The School Board has accorded Appellant her full oppor- 
tunity to be heard in this matter * A hearing before the Board 
was duly held upon proper notice at which Ryan was represented 
by counsel and at which she was able to cross-examine all wit- 
nesses and present testimony and othei* evidence on her behalf. 
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Subsequent to the hearing the Board dismissed two of the three 
f charges against Ryan but upheld the re-naining charge of per- 
sistent negligence and, consequently, her dismissal. 

In reaching its decision, the Board adopted no Findings 
of Pact. Accordingly, the Secretary has no choice but to act 
as the ultimate fact finder in this matter. In the absence of 
factual findings by the Board, we must look to the entire 
record before us to consider its support for the allegations 
of misconduct. We believe this approach to be in accord with 
dicta set forth in a recent decision of the Pennsylvania 
Supreme Court, Strinich v. Clairton School District , No. 80--1-137 
(Sup. Ct. July 2, 19 1) , which deals with the issue of the Secre- 
tary's scope of review in teacher tenure appeals. 

Persistent negligence is a valid caxise for termination 
of a tenured school professional employee. Section 11-1122 
of the Public School Code, 24 P.S. §11-1122. The burden of 
proof to sustain such a charge rests upon the District. Thomas 
V. Dal ton Borough School District , 30 D&C 213 (1937). The evi- 
dence must also support the two elements of the charge: one, 
an omission to act or an act in violation of duty. Appeal of 
Deane , 26 Northumberland Law Journal 17 (1956); and two, con- 
tinuing and consistent negligence. Lucciola v. Commonwealth 
of Pennsylvania , 25 Pa. Cmwlth. Ct. 419, 360 A. 2d 310 (1976). 
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The written statement of charges originally presented 
to Ryan detailed six bases for the allegation of persistent 
negligence. Counisel for the District has conceded that two 
of the bases are not supported by the evidence. Accordingly, 
our review of the evidence is limited to its support for the 
remaining bases. 

The first of the four allegations underlying the instant 
charge is that Appellant failed to attend school and teach 
her students without good cause from May 17, 1979 through the 
end of the school year. There is no question that Appellant 
was not present during the period from May 18, 1979 through 
the end of the school year. The only question is whether her 
absence was for good cause and with medical excuse. 

The record shows that Appellant was first absent from 
school on Friday, May 18, 1979. On Monday, May 21, 1979, a 
statement from Appellant's physician, Thomas J. McDonnell, 
M.D. , was delivered to Appellant's superior, Mr. Williams, 
the Principal at Benton Elementary School, by Mr. Conway, the 
PSEA representative. The hand written statement, set forth, 
on a prescription blank dated 5/18/79, read: '^'Te^sixin 



After Appellant was advised ^hat the District was not satis- 
fied with the excuse that had been provided, a second state- 




fatigue'. Advise ] to 2 weeks rest from work 



S . D . 6x . 7 . 
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ment from br. McDonnell was also received by Appellant's 
superiors. That statement, also dated 5/18/79, read: "111, 
under my care, and unable to work since May 17, 1979". S.D. 
Ex. 3a. The District received a third notice regarding 
Appellant's absence on May 29, 1979. That notice forwarded to 
the District by Appellant's attorney was under the letter- 
head of Stanley W. Boland, M.D. , and read: "Due to her exiting 
(sic) eye condition, Mrs. Ryan will be unable o perform her 
work duties until further notice." School District Exhibit 8. 

The district acknowledges receipt of all three notices 
regarding Appellant's state of health, but insists they do 
not adequately explain the specifics of her medical condition. 
Further, the district complainsj that Appellant's treatment 
of this issue was cavalier in that she arranged for the medi- 
cal notices to be delivered to her supervisors through third 
parties rather than directly. The district's arguments are 
not convincing. | 

I 

Under tpe School Code provision dealing with reimburse- 
ment for sick leave, a district "may require" an absent emplo- 



yee ; 



"to furnish a certificate from a physician or other prac- 
titioner certifying that said employee was unable to per- 
form his or her duties during the period of absence for 
which compensation is required to be paid [under the 
School Code]". 24 P.S. 11-1154. 
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Although the quoted provision is not squarely applicable 
to the instant charge of persistent negligence, it does pro- 
vide guidance as to the type of medical excuse which would 
normally be expected of a professional school employee. The 
statements of Appellant's physicians clearly supply the scope 
of information called for by the statutory language. The two 
statements of Dr. McDonnell read together indicate that, in 
the opinion of her medical doctor, Appellant was suffering 
from a condition of "tension fatigue", and that she was unable 
to work from. May 17, 1979 for a period of two weeks. Dr. Bo- 
land's statement documents that, in the opinion of a physi- 
cian. Appellant would be unable to perform her duties for a 

/ ^ 
continued period of absence. 

There is no question that the district was made aware 
in an adequate and timely fashion that Appellant^s absence was 
the result of a documented medical condition. Appellant's 
repeated efforts to comply with the district's request for 
additional information indicates a responsible attitude toward 
her duty to advise the district about her absence. The record 
provides no evidence to support a finding that Appellant was 
medically able to perform her duties from May 17, 1979 to the 
end of the school year. There is no showing that she de- 
liberately abased the sick leave policy of the district. The 
mere fact that she delivered the medical statements through a 
third party rather than directly adds no support to the Dis- 
trict's allegation . 

i 
I 
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Indeed, Appellant's reliance on a third party was clearly 
appropriate in light of the proferred diagnosis of "tension 
fatigue" which implies the need for her dependence on others. 
On the record before us, we find that Appellant's medical 
statement's were timely delivered and duly supplemented upon 
the administration's request. In the absence of any medical 
evidence challenging the legitimacy of those statements, there 
is no basis for a finding that Appellaii^.'s failure to teach 
constituted persistent negligence, and, we do not sustain 
Appellant's dismissal on that allegation. 

^ The second allegation of misconduct by Appellant relates 
to Y}er disregard of school policy with regard to notice to 
parents . 

One aspect of this allegation concerns a school district 
policy requiring that the habil^s and attitudes section of 
student report cards be graded with certain letter symbols. 
Appellant was dismissed, in part, on the grounds that she 
'•failed to use the required system of marking for 'part-tim^ 
subjects, skills and habits' using only check marks instead 
of required explanatory symbols." Statement of charges. Item 
2c. But the evidence, including the testimony of the school 
principal, Mr. Williams, does not indicate that Appellant . 
failed to use the required explanatory symbols, but rat .r 
that she used a dual system of marking which combined check 
marks with the required symbols. 



3U 



317 



There is no evidence of Appellant's willful and complete 
deviation from established marking policy. The record provides 
no indication that Appellant was ever instructed not to 
include check marks on the report cards or that she was ever 
admonished by her supervisors for doing so. We find no sub- 
stantial evidence that Appellant knew or had reason to believe 
that her use of dual notations was misleading or confusing to 
parents. In sum, the evidence shows only that Appellant modi- 
fied her compliance with district policy by adding checkmarks 
to the required letter symbols. 

District policy also required the generation of special 
reports to be used to notify parents about the grade status of 
children not doing well in school. Appellant knew of this 
policy and had osed the District's special triplicate forms in 
past years. The record indicates that Appellant did not use 
the special forms throughout the 1978-79 school year, but 
instead telephoned and met with parents and communicated to 
them by note. The evidence does not indicate a total disregard 
by Appellant of her duty to notify parents regarding their 
children's progress; it indicates only her failure of strict 
adherence to District procedur e s relating to the prescribed 
manner of doing so. Again, the record indicates no warning or 
direction to Appellant that her methods for assuring parent 
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notice were unacceptable variations of District policy. It 
only shows that Appellant, in good faith, complied with the 
spirit of the special report policy. 

On the basis of the record before us, we see no substan- 
tial evidence to support a finding of persistent negligence 

j 

based upon Appellant's charged misconduct ±r\ providing notice 
to parents. The evidence shows only Appellant's failure of 
strict adherence to the letter of school policy by her use of 
check marks on report cards and her non-use of special tripli- 
cate notice forms, both in the absence of any specific con- 
trary direction from her supervisors. Her modified compliance 
with school policy did not persist after warning from school 

authorities. There is no evidence of any unwillingness on 
Appellant's part to follow the reasonable directives of her 
supervisors or to comply with their direct orders. According- 
ly, we see no basis to find that these acts either challenged 
or defied the authority of Appellant's superiors, or that 
these acts in themselves were serious enough violations of 
school policy to justify dismissal on the ground of persistent 
negligence. Compare Clairton School District v. Strinich , 
supra . 
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The third allegation against Appellant relates to her 
grouping of her class for reading instruction. For the first 
eight months of the 1978-79 school year, Appellant divided her 
class into three reading levels; for the remaining weeks of 
the school year, all of the class were grouped into a single 
reading level. According to Appellant's testimony, this was 
done because the lower level children had completed their read- 
ing material and she felt that the class was capable of being 
combined into one group. According to the District, 
Appellant's decision to form a single reading group, for child- 
ren capable of reading at a wide range of levels, constituted 
persistent negligence. 

The District contends that Appellant's failure to make 

appropriate arrangements for the differences in the children 

she taught, justifies her dismissal. The District argues: 

While in a younger, more inexperienced teacher^ such a 
course of conduct might be viewed as incompetence, it 
is submitted that, in a teacher with such broad exper- 
ience as Ryan in the District, the course of conductrex- 
emplifies a continuous and progressive neglect of duty 
to afford an adequate education to the children in her 
charge. The District ' s Brief on Behalf of the Administra- 
tion of the Lackawanna Trails School District in Opposi- 
tion to Appeal, at page 17. 

The District provides no authority for this novel conten- 
tion. We see no merit in the suggestion that Appellant's 
experience creates a duty which might not otherwise exist. As 
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stated in Gene A, Pasekoff v, Armstrong School District , 
Teacher Tenure Opinion of the Secretary of Education, No. 
3578, : 

. . . to support a charge of persistent negligence, the 
Board must demonstrate a duty which appellant was to per- 
form, and that the duty was adequately communicated to 
appellant. 

The District has offered no evidence of an established 
school policy that was violated by Appellant • s single reading 
group. Although testimony indicates that a level of more ad- 
vanced reading books existed, there is no evidence that such 
books were available for Appellant's class. Indeed, testimony 
indicates that on the basis of her experience at the beginning 
of the school year. Appellant had every reason to believe that 
such books would not be readily available for her class. On 
the basis of the record, we are hard pressed to view the 
Appellant's decision to form a single; reading group as persis- 
tent negligence. Accordingly, we find there to be no substan- 
tial evidence adequate to dismiss the Appellant on this 
charge . 

Finally, the fourth basis for Appellant's dismissal re- 
late s to her alleged failure to adequately supervise the child- 
ren under her direction. This allegation is based upon charges 
that Appellant failed to institute and enforce a system to 
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ensure that her students would not leave her classroom without 
proper supervision; that students under Appellant charge were 
discovered out of the classroom during class hours without any 
supervision; and, .that on one occasion, Appellant permitted a 
group of students in her charge to play on the Benton Elemen- 
tary School playground and to utilize playground equipment 
without any supervision for a period of at least ten minutes. 
The record fails to support these allegations with substantial 
and convincing evidence. 

The testimony of Appellant's students, called by the 
administration, indicates that the classroom rule existed 
which required that only one student leave the classroom at 
any time, but that on occasion more than one child would sneak 
out of the classroom, apparently unbeknownst to Ryan. The 
testimony also indicates however, that this policy was later 
amended to require that the students sign before their 
departure, presumably to correct its abuse by the students. 

The record also indicates one instance when a group of 
students were observed unsupervised on the playgrounds The 
testimony of Mr. Williams, the school principal, was that the 
children were without supervision for at least ten minutes. 
However, Appellant's testimony suggests that she had been 
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observing the children from the school doorway where she was 
waiting with several other children for their bus, "except for 
a brief period of time during which she used the lavatory 
facilities. Mr. Williams testified as to his great concern 
with the safety of the unsupervised children; however ^ he also 
acknowledged that he did not take time on that occasion to 
rebuke Appellant for negligent conduct. He admitted that he 
did not raise the subject to her until several days later. In 
light of his stated concern about the gravity of Appellant's 
alleged negligence, it is difficult to imagine the reason for 
his delay in commenting to her about conduct. Nonetheless, the 
record in this matter provides substantial evidence of one 
incident during which Appellant left sixth-grade children 
unsupervised on the playground for a short period of time. 
There is no question that such conduct was negligent in that 
it subjected the children to the potential of grave harm from 
their unsupervised use of dangerous playground equipment. The 
issue is whether such an incident in and of itself justified 
Appellant's dismissal on the charge of persistent negligence. 

The case law indicates th^^t as a "general proposition" 
persistent means "continuing" or "constant" and that "per- 
-s ist c ncy" invo irve s e ithe r a se r-ff?^ of Indi v idual ii i- iCidenLs or — 
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one incident carried on for a substantial period of time. 
Lucciola V. Coitmionwealth , 25 Pa. Cmwlth. 419, 360 A. 2d 310 
(1976). With that definition in mind, we do not believe the 
requirement of persistency has been met in the instant case^^^ 
We do not find that the School District has met its burden to 
show a continuing course of negligent conduct. The mere allega- 
tion of repeated incidents without credible evidentiary 
support does not warrant Appellant's dismissal. 

On the basis of the record before us, we do not see sub- 
stantial evidence that Appellant engaged in a continuing course 
of negligent conduct. There has been no showing of Appellant's 
persistent refusal to be responsive to the legitimate requests 
of the Administration or to abide by school laws. There has been 
no evidence of an attitude on the part of Appellant oZ arrogant 
disregard of the school policy or totai disregard for the safety 
of the students under her case. Accordingly^ we find insufficien 
evidence in the record to support the charge of persistent 
negligence, and we make the following: 
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AND NOW, this 4 day of January , 1982, it is hereby 
Ordered and Decreed chat the decision of the Lackawanna Trail 
Schol District dismissing Appellant on the grounds of persis-- 
tent negligence be reversed. 

r 

ROBERTA. SCANLON 
Secretary of Education 
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C0IU40NWEALTK OF PENNSYLVANIA 

DEPAUTMENT OF EDUCATION 



Raymon.I M. Pecuch, 



Appellant 



V. 



Teacher Tenure Appeal No. 23-7 9 



California Area School 
District, 

.^ppe].lee 



OPINION 



Rayir.ond M. Pecuch, Appellant herein, has appealed from 



the action of the California Area School District removing 
him from his pocition as Principal of the California Area 
Middle School and appointing him as Assistant Principal 
at the California Area High School which action, taken without 
his consent, he contends is a demotion in position. 



certified as a secondary school principal in the Comi?.onv;ealth 
of Pennsylvania. He has served as a principal in the Calif- 
ornia Area School District for the past fifteen years, and 
was appointed as principal of the California Area Middle 



(TB) 19, Transcript of Hearing on Appeal (TA) 19, 20, 28, 



FINDINGS OF FACT 



1, Appellant, Rayraond M. Pecuch, is a professional 
employee of the California Area School District, and is duly 




cript of Hearing befo re School Board 
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2. The California Middle School consists of grades six, 
seven, and eight. The Middle School building also houses 
grades three, four and five. Grades one and two are housed 

in the Phillipsburg Elementary School; grades nine, ten, 
eleven, and twelve are in the High School. On August 15, 
1979, Appellant was Principal of the Middle School; Mickey 
Bodnar was Elementary School Supervisor at the Middle School, 
and John 1 upets was Principal of the High School. TA 20, 22. 

3. In February 1977, the California Area School District 
submitted an application for pre-approval to establish a middle 
school to the Pennsylvania Department of Education. The appli- 
cation was compiled by Appellant and named Appellant as Building 
Principal. The application was subsequently approved by the 
Department of Educaiiion. Pecuch Exhibit No.*^2, TA 21. 

4. The Professional Personnel Certification and Staffing 
Policies and Guidelines of the Pennsylvania Department of Edu- 
cation, 1975, provide that persons duly certified as elementary 
or secondary principals may be assigned as principals at an 
approved middle school. Appellant is a duly certified secondary 
principal. Appellant is not certified as an elementary principal 
Appellant's Exhibit H, TB 19, TA 26. 

5. As principal of the Iliddle School, Appellant occupied 
an office known and designated as the "Princip.il ' s Office'', 

and had no superior at the Middle School building* He was 
responsible for supervising all the professional employees 
for grades three through eight; he signed requisition orders 
as Principal of the Middle School; he was riesponsible for 

/ Q 9 -7 



curriculum development; he was in charge of public relations 
and the athletic program; he was responsible for assigning 
subrtitute teachers; he was involved with the publication 
of the middle school yearbook; he was responsible for fire 
and other drills at the niddle school building. TB 32, 
35-38, TA 29, 30. 

6o As principal of the middle school, Appellant did 
not rate the teachers in grades three, foar and five, in the 
school building because he was not duly certified as an 
e^^rnentary school principal. As a duly certified secondary 
school principal he did observe and rate teachers in grades 
six, seven and eight. TB 15, 20. 

7. During Appellant's period. as principal of the 
middle school, Mickey Bodnar, a duly certified elementary 
principal, was responsible for observing and racing teachers 
in grades three, four and five. TE 21, TA 29. 

8. Prior to August 15, 1979, no objection or conplaint 
was ever made to Appellant by either the School Board or by 
Dr. James R. Johnston, the Superintendent of the School 
District, regarding .the division of responsibility for 
observing and rating the teachers in the middle school 

Building, TA 29. 

9. On August 15, 1979, the School Board adopted 
raotions stating "that Mr. Pecuch be named as Assistant 
.Prijacipal. at_ the Senior High Sc hool :, that Mr.. Bodnar be 
named Principals-kindergarten to 8th grade", and "that [the 
Board) create the position of Assistant Principal — kindergarten 
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to ^fch grade." School District Exhibit C. 

10, On or about August 22, 1979, Appellant physically 
moved into an office at the high school, Tlie office he 
occupied was knov/n and designated as the "Assistant Principal's 
Office". The Appellant began to work under the direction and 
pursuant to orders of John Kupets, Principal of the High Schoor. 
Mr. Kupets occupied the office known and designated as the 
"Principal's Office". TA 29-31. 

11, 3y letter of August 23, 1919, Appellant, through his 
attoriiey, notified the School Board that he did not consent to 
the proposed transfer in position v/hich he contended was a 
demotion/ end demanded a hearing before the School Board in 
accordanc^^ with the Pennsylvania Publ"^^ School Code^ 

12, On August 29, 197 9, John Kupsts was grai.tod a 
sabbatical leave by the School Board and commenced that leave 
two days Iclei-. After Hr. Kupets' departure. Appellant 
continued to act as Ar.oistant Principal, working closely with, 
and und^^r the supervision of Dr, Johnston. TA 29, 32, 42. 

13, By letter of September 10, 1979, Appellant through 
his attorney, made a second demand for a hearing. Pecuch 
Exhibits No. 4 and No. 5. 

14, By letter of September 12, 197 9, Dr. Johnston 
^'Hviseci Appellant "to assume imnediately all administrative 

dubies ai: the high school until notified to the contrary." 

j 

Appellaiit Vvas never elected or transferred to the position 
of principci at tJie high school by School Board action. 
School District Exhibit D, TB 55, 56, TA 33--35, 42. 



15. Appellant remained at the high school until Septmber 
20/ 1979 at which time, on the advice of his doctor, John C. 
Shaver, M.D., he ceased working. As of January 30, 1980, the 
date of oral argument and testimony before the Hearing Examiner, 
Appellant remained out on sick leave, TA 32 33. 

16. During the period from September 4 to the 20th r 
Appellant did not have the title of '"Principal" at the high 
school. At that time, Mr. Kupets v/as on leave and there was 
no principal at the high school. TB 55, TA 2, 33. 

17. By letter of September 20, 1979 from the California 
Area School District signed by Shirley Zahand, President, and 
John J. Vitchoff, Secretary, Appellant was advised that in 
accordance with his request, he would be granted a hearing in 
accordance with the School Code. The School Board further 
advised Appellant that in their opinion no demotion had in 
fact occurred, but that a move of certain administrative 

and supervisory personnel was made in the best interest of 
the , School District. School District Exhibits A and B. 

18. On September 24, 1979, a hearing was held before 
the School Board. Appellant was ill and did not appear, 
but V7as represented by counsel who requested the right to 
a continuance should Appellant's testimony be needed. 

Dr. Johnston was the only person who testified. 

19. Dr. Johnston testified that the transfer of 
Appellant to the position of Assistant Principal at the 
high school, the appointment of Mr. Bodnar as Principals- 
kindergarten to 8th grade and the creation of a position 
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of Assistant Principal — kindergarten to 8th grade reflected 
a reorganization of a portion of the entire school system. 
No plan was submitted to the Department of Education regarding 
such a reorganization. TB 15-17, 44. 

20. Dr. Johnston testified that all reassignments in 
position made by the School Board were all lav/ful.. He 
testified that as principal of the middle school, Appellant 
was unable to rate elementary teachers in the middle school 
building. TB 17-20. 

21. Dr. Johnston testified that the Appellant had in no 
way been derelict in the performance of his professional 
duties, and to his knowledge Appellant had never received 

an unsatisfactory rating as a teacher or principal. TB 31. 

22. Appellant did not suffer any economic loss as the 
result of the transfer; his salary and fringe benefits were 
not decreased or effected thereby. TB 20, 21, 

23. On or about October 17, 1978 medical statements 
dated September 4, 1979 and October 12, 1979 regarding 
Appellant's medical condition and his need to continue sick 
leave until at least December 1^ 197 9 were provided to the 
school board. 

24. On October 17, 1979, the School Board voted to 
hire Thomas Knight as "Temporary Assistant Principal" at 
the senior high school during the absence of Ilr. Pecuch. 
Pecuch Exhibit K. 

) 
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25. By letter of October 25V 1979, Appellant, through 
his attorney, aJvisod the School Board, that he had not 
received notice of a decision on Appellant's challenge to 
the transfer in position and that unless such decision was 

I" 

received within ten dfays. Appellant would file an action of 
mandaraus in the 'Washington County Court of Comnon Pleas. 
On November 26, 1979, such an action was filed. Pecuch 
Exhibit J. 

26. On November 20, 1979 further information rege ding 
Appellant's medical condition was sent to Dr. Johnston and 
Mrs. Zahand, President, Board of School Directors. Pecuch 
Exhibits D and E. 

27. By letter of November 23, 1979 from Dr. Johnston, 

Appellant v/as advised that the School Board had passed a 

notion on November 20, 1979 stating that: 

"Pending an immediate resrp'bnse to the recent 
letter which was sent from 'the Superintendent 
to Mr. Pecuch concerning his medical status, 
v/e terminate Mr. Pecuch 's relationship with 
the school district , specifically his salary 
and fringe* 5enefits". Pecuch Exhibit F. 

28. There is no dispute that Appellant's relationship 
v;ith the school district, terminated per letter of November 23, 
1979, has been reinstated and that the issue of dif issal is 
therefore moot. 

29. By letter of November 23, 1979 from Dr. Johnston, 
Appellant through his attorney was advised that: 

"The California Area Board of School Direc- 
tors has directed, as a result of the 24th 
of September hearing, the assignment of Mr. 
Pecuch to temporary administrative duties 
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at the, high school as outlined by the Super- 
\^ intendent and consistent with his certifica- - 

N tion. Pecuch Exhibit 

30* On November 29", 1979 Appellant filed an Appeal 

from Demotion and Dismissal with the Secretary of Education 

pursuant to 24 P.S. §11-1131. 

31. On January 30, 1980 a hearing on the Appeal was held 
before a Hearing Examiner acting on behalf of the Secretary. 

32, Additional testimony was taken at the hearing on 
Appeal pursuant to regulations at 22 Pa. Code §351.8. 
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DISCUSSION 



The Appellant contends that he was demoted without his 
consent, without a prior hearing, without a detailed statement . 
of charges, and without adheriftce in other respects to the 
requirements of a lawful demotion under the School Code, 24 
F.S, §11-1151, Appellant further contends that the demotion 
was an^^ai^bitrary and capricious action by the School Board, 
and that Appellant is therefore entitled to be reinstated to 
his former position ar> Principal of the California Area ffiddle 
School, It is the contention of the School District tfiat no 
demotion in fact occurred, and that the transfer of Mr. Pecuch 
to a position^at the California Area High School -was a reassignment 
to a position equal in responsibility made in accordance with 
the judgment and discretion of the Board, 

The Aug ^t 15, 1979 action of the School Board transferring 
Appellant from his position as Principal of the Middle School 
to Assistant Principal at the High Fchool clearly was a demotion. 
It removed Appellant from his position as the chief administrator 
at the middle school building to- a secondary position at the 
High School. It is irrelevant that his salary remained the 
same: his status and authority were reduced. The School Dis- 
trict argues that after the principal at the high school began 
. his sabbatical leave. Appellant was assigned to the position 
of principal at the high school and therefore he suffered no 
demotion. In support of this the Board points to the September 
12, 1979 letter from Dr. Johns-ton instructing Appellant tO- 
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••£.ssume . . . all administrative duties at the high school/' 
and the November 23, 1979 letter characterizing Appellant's nev; 
position as an assignment "to temporary administrative duties 
at the high school". However, the testimony of Dr. Johnston 
at the September 24, 1979 hearing indicates that the Appellant 
had not been assigned to the position of principal of the high 
school; the principal was on sabbatical leave. Further, when 
the School Board acted on October 17 r 1979 to replace Appellant, 
who was out sick, they appointed a temporary assistant 
principal, not a temporary principal or temporary chief adminis- 
trator. This is additional evidence that Appellant was not 
viewed by the School Board as having full administrative authority 
for the high school. Appellant's transfer from a position as 
chief administrator to one as an assistant was a demotion in 
status. 

Appellant's illness, and the teacher's strike which occurred 
during' his bri'<^f time of service at the senior high school, 
cloud the picture of his exact duties and responsibilities in 
his new positior. But even were he to have served as de facto 
principal at the high school, this would still have been a 
temporary principalship. Mr. Kupets remained as principal, 
entitled to resume that position at the end of his sabbatical 
leave. The temporary character of Appellant's position as 
compared to his former permanent status also resulted in a 
reduction in importance and prestige and, hence, a demotion. 
Department of Education v. Kaufmann , 21 Pa. Commonwealth 89, 
343 A. 2d 391 (1975) . 
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Once the School Board's action is considered a demotion, 
the Board has the duty to make its reason (s) for the demotion 
clear and apparent. Smith v. Darby , 388 Pa. 301, 130 A. 2d 661 
(1957) , Tassone v. School Di s trict of Redstone Township , 108 
Pa, 290, 183 A. 2d 536 (1962). 

The School Board herein has indicated its reason was to 
reorganize the administration of its school system for the 
purpose of more efficient utilization of its certified admin- 
istrators. The reassignment of Appellant and Mr. Bodnar was a 
result of a consolidation of the administration of the Middle 
School and the kindergarten to 5th grade program. Mr. Bodnar, 
previously the Elementary School Supervisor and a certified 
elementary principal, was placed in charge of the entire 
elementary program — kindergarten to 8th grade. A new position 
of assistant principal — kindergarten to 8th grade was created. 
Appellant, who V7as not certified as an elementary principal, 
was placed in the position of Assistant Principal of the High 
School which was consistent with his own certification as a 
secondary principal. 

The law is clear in Pennsylvania that the School Code does 
not prohibit a school board from demoting a professional employee 
or reassigning a professional employee to another class or school 
in accordance with its judgment and discretion. Smith v. Darby , 
Supra . School boards have the power to assign their personnel 
to other positions and a professional employee has no vested 
right in any particular position. Smith, Id ; Appeal of Santee , 
307 Pa. 601, 156 A. 2(3 30 (1959)? Wesenberg Case , 346 Pa. 438, 
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31 A. 2d 151 (1943); Commonwealth ex. rel Wcsenberg v. Bethlehem 
School District , 148 Pa. Super 250, 24 A. 2d 673 (1942). Also, 
the courts have consistently upheld the right of a school board 
to abolish a position or office, transferNind/or assign an 



more efficient administration. Smith v. Darby , Supra; Lakeland 
J oint School District v. Gilvary , 3 Pa. Commw. 415, 283 A. 2d 
500 (1971); Bilotta v. Secretary of Education , 8 Pa. Commw. Ct. 
631, 304 A. 2d 190 (1973); Lucostic v. Brownsville Area School 
District, b Pa. Commw. Ct. 587, 297 A. 2d 516 (1972); Tasson e 
V. School District of Redstone Township, Supra . 



In the instant case, the school board has met its 
responsibility of showing the reason for its action. It con 
tends that efficient administration was the reason far its 
action. The burden then shifts to Appellant: 



"For the demotion to be overturned on other than 
procedural grounds, the employee has the burden of 
proving the action to be arbitrary, discriminatory, 
or founded upon improper considerations." (Citations 
Omitted) The Board of Public Education of the 
School Dist let of Pittsburgh v. Thomas Pa. 



Commw. Ct. ^ 399 A. 2d 1148 (1979). 

The burden is a heavy one but Appellant has met it. 

Whether a demotion is arbitrary is premised upon whether 
there is a reasonable basis for the Board's action. 



"An arbitrary action is one based on random 
or convenient selection rather than on reason. 
Moreover, an action is not arbitrary merely 
because it does not effectuate a policy in the 
most effectuate manner, so long as it has some 
rational basis." Thomas, 399 A. 2d at 1150. 



The Board's alleged basis for reassignment of Appellant was 
the desire to consolidate responsibility for professional 



employee co a new position 
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employee supervision. The Board contends Appellant's 
reassignment was part of a reorganisation plan. However, 
the board's actions did not consolidate administrative 
responsibility and there is no evidence of planning for a 
school district reorganization. Instead of a Middle School 
Principal they have a Principal — kindergarten to 8th grade . v 
Instead of an Elementary School Supervisor they have a new 
position--Assistant Principal — kindergarten to 8th grade. 
Where there were two administrative positions there are still 
two administrative positions. The board appears to have done 
nothing but change the names of titles of administrative 
positions. There still exists an assistant principal position 
as well as a principal position at the high school. These 
facts do not show an overall consolidation of administrative 
positions as claimed by the S )Ool Board. 

The Board has shown no plan for reorganizing administ . ation 
in the district. Quite the contrary the Board's actions appear 
to be without any coherent plan. Appellant has shown that the 
reason advanced by the Board is arbitrary. Thus the Appellant's 
demotion must be overturned. 

Although Appellant has prevailed on the argument of 
arbitrariness we note several other points which are worthy 
of our discussion. The arguments of Appellant suggest that 
the demotion was improper because the demotion was not based 
on any deficiency or failing on his part. We must note that 
this argument fails to recognize that a School Board may demote 
an employee regardless of his capabilities or job performance. 
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Numerous demotions have been upheld by the courts which vere 
clearly not disciplinary in nature. ' See, for example. Smith 
V. Darby , Supra ; Tassone v. School District of Redstone Town- 
ship , SupraT Lucostic v. Brownsville Area School District, 
S upra , Bi lotta v> Sec*y of Education , Supra . The demotion in 
the instant case was nct^ premised on Appellant's job perform- 
ance; poor job performajnce is not a legal requirement to sustain 
a demotion • The record shov/s that the School Board considered 
Appellant a qualified and capable supervisor. 

We must also note that this record is replete with 
repeated instances of procedural laxity and impropriety on 
the part of the School Board such as could require susitaining 
Appellant's appeal on procedural grounds: Appellant was not 
afforded a hearing prior to his demotion; Appellant's first 
;t;equest for a hearing was ignored; the hearing was not scheduled 
until after his second request; Appellant was not provided v;ith 
a full and detailed statement of charges prior to his demotion; 
Appellant was not given timely notice of the Board's decision 
after the hearing on September 24, 1979; Appellant did not 
receive notice of the Board's decision until after he filed 
a Complaint in Mandamus in the Court of Commor^JPleas of 
Washington County on November 26, 1979 more than two months 
af^r'tThe^dat^ 

letter of November 23, Appellant was terminated by the School 
Board without any regard for the procedures required under the 
School Code; and also by letter of November 23, Appellant was 
assigned to a position which we have determined to also be a 
demotion from his position as middle school principal. 
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There is no doubt that Appellant's procedural rights in 
this entire matter hovo been repeatedly ignored or violated 
by the School Board. It is settled law in this Commonwealth 
that the non-consensual demotion of a professional employee 
cannot become effective until after a hearing before the school 
board, Smith v. Darby , Tassone v. School District of Redstone 
Township , Supra > Although the hearing in this case wa?!: untimely 
with regard to the effective date of his demotion, we do not 
have a complete absence of compliance with the procedural 
mandates of the school code. Appellant has now been given a 
hearing. To remand on proce4ural grounds for another hearing 
after proper notice of charges would accomplish nothing but 
delay. Appellant has already shown he can prevail on uhe 
merits . 

Having determined that Appellant must be restored to his 
position as a principal there is no additional relief for 
Appellant" s procedural injury. Appellant's salary was not re- 
duced, therefore he suffered no lost wages during the period 
prior to the Board's completion of the hearing process with 
regard to his demotion. We have no authority to award 
Appellant reimbursement for the attorney's fees he has expended 
to correct the procedural laxity of the Board. School District 

of the City of York v. Allison , Pa. Commw. 406 A. 2d 

1196 (1979J . It is true that no hearing before the Board has 
been held on the termination o£^ Appellant on November 23, 1979 
or the November 23, 1979 assignment to "temporary administrative 
duties at the high school." Counsel for the Appellant has 
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conceded that no purpose would be served by remanding this 
case to the school board for another hearing on these matters. 
As of the date of the hearing of the appeal before the Depart- 
ment of Education, Appellant had not performed any duties at 
the high school since his November 23, 1979 assignment and 
the termination by the School Board has apparently been mooted 
by subsequent events. We do not condone the procedural errors 
committed below by the School Board, but there exists no rem.edy 
for the harm suffered beyond reinstatement. 

In accordance with the following, we make the following: 



h' reby Ordered and Decreed that the Appeal of Raymond M. Pecuch 
from the action of the Board of School Directors of the Calif- 
ornia Area School District demoting Mr. Pecuch from his 
position as Principal to the positi^rT^of Assistant Principal 
is sustained. ^ 



ORDER 



AND NOW; this 9th day of September 



1980, it is 




Robert G. Scanlon 
Secreta?ry of Education 
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IN THE OFFICE OF THE SECRETARY OF EDUCATION 
COMMONWEALTH OF PENNSYLVANIA 



FREDERICK W. BROWNE, 
Appellant 

V. 

ABINGTON SCHOOL DISTRICT, 
Appellee 



Teacher Tenure 
Appeal NO. 2 4-79 



OPINION 

Frederick W. Browne, appellant herein, is appealing the 
decision of the Board of School Directors of the Abington School 
District which dismissed appellant as a professional employee 
of the district on grounds of incompetency, persistent negligence 
and persistent and willful violation of school laws pursuant to 
§1122 of the Public School Code, The Adjudication resulted from 
the recommendation and charges of the Superintendent of the 
Abington School District lodiged on February 13, 1979, and after 
fourjteen public hearings before the Board between June 5 and 
November 8, 1979. This appeal followed. 

FINDINGS OF FACT 

1. Mr. Browne is a tenured professional employee, 
certified to teach secondary English and has been iE:mplcyed 
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by the School District for 13 years (TR-599-600, 601, 
1032) 

2. During the 1977-1978 and 1978-1979 academic years, 
Mr. Browne was emdloyed as a senior English teacher at the Abington 




3. Senior English classes are divided into Levels 

v'. ' 

1, 2 and 3 based upon an individual student's reading and writing 
skills and abilities (S-1; TR-32, 268, 603). In addition, there 
is an honors program (S-1; TR-32, 603) . 

4. In the 1977-1978 school year, Mr. Browne was assigned 
to teach one Level 1 senior English class, two Level 2 senior 
English classes and two Level 3 senior English classes (TR--604) . 

5. Mr. Norman Schmid is the principal of the High 
School and is charged with the responsibility of evaluating the 
performance of each staff member (TR-55-56, 58) . 

/ 6. The certified evaluators at the High School include, 
in addition to Mr. Schmid, Mr. William J. Lucian, Assistant Prin- 
cipal, with responsibilities for the observation and evaluation 
of ^the faculty (TR-414-41''i) ; Mr. G. Donnon Mckinley, Assistant 
Principal^ with responsibilities for student discipline and faculty 



1. All references to the transcript of this hearing will be 
preceded by the prefix '''tr". All pages of the transcript 
are numbered consecutively regardless of volume. Exhibits 
are marked to reflect the party that introduced it Board 
r ^o"), S-iperintendent ("S") or Browne (BR"). . ^ 




High School, South Campus (the "High School") (TR-32, 600-601). 
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observation (TR-444-445) ; Dr. Elayne Zimmerman, Assistant Principal 
with rssponsibility for discipline and faculty observation (TR-519- 
521); and Mr. Charles E. Schneller, Jr., the English Department 
Chairman (TR-256-257, 266-267, 269). Following any observation, 
the observer is required to prepare an Observation Report which 
generally describes the class activity, and sets forth commenda- 
tions and specific recommendations for improvement of teaching 
methods. A copy of this report is transmitted to the teacher who 
is entitled to meet with the co-server concerning its contents. 

7. The Superintendent of Schools in the School District 
is Dr. Carl B. Hoffman (TR-27) . The Superintendent is responsible 
for the overall administration of the School District, including 
the final evaluation of teachers employed in the School District 
(TR-28, 34-35) . 

8. As to each ability level in the High School English 
Department, a Curriculum Guide ("Guide") was developed in June, 
1976 which establishes objectives and minimum course requirements 
(S-1; TR-28-31, 268-269). 

9. The Guide was developed by a ommittee of English 
faculty members under the overall supervision Schneller, 
together with contributions from the entire faculty of the English 
Department (TR-41-42, 56, 270-271, 521, 653). the Guide was 
adopted as the policy of the School District by the Superintendent 
and has not been subsequently amended in any respect (TR-30-31, 
56, 1045) . 




10/ The Guide provides for "a sequential, ordered 
English program" (S-1; TR-295-297, 298, 1375). The importance 
of this sequential development has been discussed at various 

departmental meetings (TR-297-298, 963-964). 

A ..... 

11. The Guide establishes the minimum requirements 

that must be met so that continuity appears from Junior to 
-Senior year, so that planning can take place, and so that teaching 
methods and techniques can be shared (S-1; TR-57, 1209, 1526). 

12. The number of required readltigs in each genre , 
by ability level, as specified by author in the Guide are as 



follows : 



LEVEL 1: Novels - 5 

Drama - 4 
Poetry - 7 
Short Story.- 1 
Non-fiction - 3 

LEVEL 2: Novels - 3 

Drama - 2 
Short Stories - 7 
Poetry - 11 

LEVEL 3: Novels - 2 

Drama - 2 
Short Stories - 3 
Non-fiction - 2 
Poetry - 4 

(S-1 at 25-26, 30, 35-36). 

13. The required readings at each ability level were to 
be covered without substitution or elimination unless otherwise 
approved by the department chairman (TR-48, 1043-1044). 

14. The Guide requires that students at Levels 1 and 
2 be assigned a minimum of eight writing experiences and one 
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research paper and students at Level 3 be assigned a minimum 
of eight writing experiences and one extended paper {S-1 at 3; 
rR-357, 1073-1074) . 

15. Departmental policy distinguishes between paragraphs 
and compositions and contemplates that the required and supplementary 
'/riting experiences be multi-paragraph compositions, rather than 
single paragraphs or lines of verse (S-i at 3, 9, 26; TR-290, 1075, 
L077, 1078-1080, 1484-1485). 

16. Responses to qu.estions cn either the mid-year 
>r final examination are not writing experir?nces as defined by 
:he Guide, principal 3 directives and departmental policy and, 
:herefore, are not to be counted toward accomplishment of the 
linimum or supplementary requirements {S-1; TR-290, 363-364, 370, 
183-386, 148^-1488, 1527). 

17. Th faculty members of the English Department, 
.ncluding Mr. Browne, were fully aware of the requirements of 
he Guide and all policies and directives related thereto, and 
'ere fully expected to meet those requirements {TR«653, 1043). 

18. Mr. Erowi'iCi i ^iled to assign any writing during the 
977-1978 school year until October or November and then only 
equired the writing of a single paragraph {TR-663-664) . This 
ssignment did not constitute a writing experience within the 
eaning of the Guide (TR-290) . 

19. On several occasions durinc the fall of 1977, Mr. 
chncller advised Mr > Browne that he had not assigned sufficient 

F^Msfactory writing experiences to his students, especially 
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the ^evel 1 seniors (TR-658-659, 1490), which Mr. Brovme later 
admitted to Mr, Schmid, (BR-10; TR-1091-1092) • 

20. As Mr. Browne admittedly was aware. School District 
policy requires that all faculty members prepare up-to-date lesson 
plans and insert them in the plan book at l^ast a week in advance 
of the period covered by that lesson plan (TR-419, 1436, 1593). 

21. For a six- week period, from November 2, 1977 through 
at least December 13, 1977, Mr. Browne's lesson plans if prepared 
at all, were not inserted in the plan book (BD-2; S-15; TR-416, 
1434, 1593) . 

22. As Mr. Browne was well aware, School District 
policy requires that all teachers present their lesson plan book 
and grade book to an observer upon his ent / into the classroom 
(TR-1184, 1185) . 

23. On December 13, 1977, Mr. Browne was observed by 
Mr. Lucian during a Level 1 class. Mr. Lucian later prepared an 
Observation Report with respect thereto and forwarded a copy to 
Mr. Browne (S-15; rR-415) . 

24. In violation of School District policy, Mr. Browne 
failed to present his plan book or grade book to Mr. Lucian during 
that observation (S-15; TR-415-416) . 

25. On the date of Mr. Lucian *s observation, Mr. Browne 
assigned the second writing assignment of the school year to that 
class (S-15; TR-416) . 

26. Mr. Browne's plans, which Mr. Lucian was able to 
review following this class, were unsatisfactory ir chat they were 
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"sketchy or non-existent" and failed to distinguish between 
ability levels (S -15; TR-416) . 

27. Mr. Brovme never requested a conference with Mr. 
Lucian with respect to the report and never questioned any of 
its recommendations or criticisms until the board hearing (S-15; 
TR-422, 799, 1308) . 

28. On December 15, 1977, Mr. Browne's Level 1 class 
was observed by Mr. Schneller, who later prepared an Observation 
Report with respect thereto and forwarded a copy to Mr. Browne 
(BD-3; . 

29. Mr. Browne failed to present his grade book to 
Mr. Schneller, as required, upon Mr. Schneller 's entry into the 
classroom (BD-3) . 

30. At the time of this observation, Mr. Browne had 
not begun the required writing program as he had failed to assign" 
any writing experiences to these Level 1 students (BD-3) . 

31. On January 19, 1978, Mr. Schmid observed one of Mr, 
Browne's Level 3 classes and thereafter prepared an Observation 
Report, a copy of which was forwarded to Mr . Browne (BD-4) . 

32. At that time, despite prior recommendations, Mr. 
Browne still had failed to adhere to the required curriculum at 
any level and, specifically, Mr. Browne had failel to assign more 
than two writing experiences to any of his classes (BD-4) . 

33. Kr. Schmid recommended that "{sjteps need to be 
taken to remedy this situation at once, but in an orderly fashion 
so that the students are not suddenly inundated in compositions" 
(BD-4) . 
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34, On January 24, 1978, one of Mr, Browne's Level 
3 classes was observed by Mr, McGinley , v/ho thereafter prepared 
an Observation Report and forwarded a copy to Mr, Browne (S-18; 
TR-450-451) , 

35, Mr, Browne again failed, in violation of school 
policy, to preseprt either his grade book or £Man book to Mr. 
McGinley upon/his entry into the class as an observer, although 
Mr « Browne was conducting individual student conferences and 
not relying upon either book (S-18; TR-451) , 

36, During the first quarter of the 1977-1978 school 
year, Mr, Browne admittedly had assigned no writing experiences 
but had only given a one paragraph writing assignment (S-2 & 2A; 
BR-10; TR-1484, 1489), 

37, In order to meet the minimal requirements of the 
Guide by the end of the semester, Mr, Browne had been required 
to assign an inordinate number of writing experiences to his 
students during that period of time (S-2 & 2A; TR-1489-1490) , 

38, On or about February 23, 1978, following the issu- 
2Uice of ^Ir. Schmid's draft Teacher Evaluation Report of Mr, Browne 
on February 15, 1978 (BR-2; TR-667-668) , Mr, Sclmeller had a 
meeting with Mr, Browne in order to review its contents as well as 
Mr, Browne's grade book and his student*^ composition folders 
(8-2 & 2A; TR-1483-1490) , Mr, Schneller a^hri«ed Mr, Browne that 
his first semester performance had been unsatisfactory (S-2 & 2A; 
TR-1490) , 
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39, During this entire period of time, Mr. Browne v/as 
fully aware that Mr, Schmid, Mr* Schneller and his ^other super- 
visors were dissatisfied with his performance and specifically 
with the amount of required writing experiences accomplished in 
the first quarter (TR-1094) , 

40, On or about March 1, 1978, based on all of the 
earlier Observation Reports of Mr. Browne, as well as Mr, Schneller 
conference with Mr. Browne and subsequent report to Mr. Schmid, 

Mr. Schmid prepared and issued an evaluation of Mr. Browne's per- 
formance during the first s^amester of the 1977-1978 academic year 
and assessed Mr. Browne with a final evaluation of "unsatisfactory" 
(S-2 & 2A; TR-72) which was reviev/ed by Dr. Hoffman and approved 

by him (TR-35) . 

41, Mr. Browne's performance during the first semester 

was rated as "unsatisfactory" because: 



"For the period from September 27 through 
December 15, Mr. Browne ignored the minimum 
writing requirements established by the 
department. Mr. Browne's work has been 
satisfactory in routine matters pertaining 
to the classroom, but he has failed to keep 
his planbook up-to-date as required. Failure 
to teach the prescribed materials and a lack 
of day-to-day progress in the classroom 
leave much to be desired. While efforts 
to correct the writing deficiencies have 
been made by this date, it does not alter 
the fact that virtually no student writing 
was done for the first three months of 
school . " 



and 
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"Mr. Browne has not proved to be an effec- 
tive teacher of English thus far this year 
in that he has not taught composition as 
required, causing student questions and 
concerns on the part of parents and coun- 
selors. Mr. Browne has thus far registered 
one unsatisfactory marking period and one 
marking period of corrective action. 
Neither should have occurred." 

& 2A; TR-1431-1433) . 

42. Following the assessment of this unsatisfactory 

evaluation, Mr. Schmxd prepared plans to Improve with respect to 

Mr. Browne's performance (S-8; TR-81-82) . These Plans to Improve 

included the following: 



"2. Mr. Browne will make every : fc ♦ to 
keep an adequate and accurate les. v n 
book that is up-to-date. 

"3. Mr. Browne w'll adhere to tui-^ ^...*;.a:u- 
lum and teach the materials presc/'i y it. 

"4, Mr. Browne will continue to s.a;- c \ 
target regarding the student wrvtinj - 
quirements in all courses." (S-8) 



43. Mr. Browne was next observ^'^ by Mr. McGinley on 
April 12, 1978 during a Level 3 class, following which Mr. McGinley 
prepared an Observation Report and forwarded a copy to Mr. Browne 
(S-19; TR-452, 1256). 

44. Notwithstanding his recent unsatisfactory evaluation 
and the outstanding Plans to Improve, Mr. Browne's lesson plans 
continued to be too general to be of any value to a substitute or 
supervisor and provided no guidelines as to what was to be accom- 
plished or how (S-19; TR-454, 1256). 




45. On April 24, 1978, Mr. Browne's Level 2 class was 
observed by Mr. Schneller, at which time Mr. Browne's writing 
assignments, grade book and lesson plans corttinued to be unsatis- 
factory. An Observation Report was thereafter prepared by Mr. 
Schnelxer and forwarded to Mr. Browne {S-25; TR-1437) . 

46. On May 5, 1978, Mr. Lucian observed Mr. Browne's 
preformance in one of his Level 3 classes, and then prepared an 
Observation Report and forwarded a copy to Mr. Browne (S-16; 
TR-416-117) . 

47. During almost the entire period of this observation, 
Mr. Browne only performed certain administrative work, permitting 
student conversation and whis':ling and general disorder, thus 
wasting a substantial amount of instrui;l:ional time (S-16; TR-417). 

48. Although Lu" nn made clear that a conference 
was availabl<^ with respect to '.-^ Observation Report, Mr. Browne 
did not then take advantage of cr offer or, in any Vcv, take 
issue with that report (S-16; TR-frV.) . 

49. Based on Ki ""V r perform- nee during the entire 
1977-1978 academic y ar an.' o u. obscrvj+ions of hir, per- 
formance, on June 13, 197C, Mr. r ^scai>od a "minimal'* rating 
as Mr. Browne's final evaluation, xrU:"^ ^ ■ lv<,\tion was reviewed and 
approved by Dr. Hoffma.: (S-3; TP.-3/-:B "~ /3) 

50. During the 1978-;?75 school year, Mr. Browne was 
assigned to teach one Level 1- sei.ior English class, two Level 2 
senior English classes and two Level 3 senior English c'' asses 
(TR-604). 

1. ~ ' 
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51* Mr. Browne applied for and was granted a sabbatical 
leave for the second semester of tho 1978-1979 school year and, 
accordingly, would have to be replaced by a substitute teacher 
during that semester (TR-173-174, 260, 603-604). 

52. Cn September 19, 1978, Mr. Browne's Level- 1 cla.-s 
was observed by Dr. Zimmerman, who later prepared an Observar . a 
Report and forwarded a copy to Mr. Browne (S-20; TR-522-523X* 

53. The pace of instruction, as well as Mr- Brov/ne's time- 
consuming review of a vocabulary^ unit, was not considered satisfactory. 
(S-20; TR-523-525, 1540-1541). ,^ 

54. On several occasions during the first semester of 
the 1978-1979 school year, Mr. Browne refused to provide his plan 
book and grade book to Mr. Schneller as requested (TR-336-339, 398). 

55. Notwithstanding prior criticisms in Observation 
Reports and in the Teacher Evaluations, Mr. Browne continued to 
prepare unclear and inadequate lesson plans in that they <:ontained 
abbreviations which were not readily identifiable to substitutes 

and notations indicating class discussions without further indicating 
the purpose to be accomplished or the method thereof (TR-1206 , 1233) . 

56. On November 5, 1978, Mr. Schneller observed one of 
Mr. Browne's English Level 2 classes (S-12; TR-283) . . 

57. Following his observation of Mr. Browne on November 6, 
1979, Mr. Schneller held a series of conferences with Mr. Browne, 

.concerning the Observation Report prepared by Mr. Schneller (TR-308- 
309, 312, 1494). ' 
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58, As of the date of Mr, Schneller's observation and 
subsequent report^ an insufficient number of grades had been entered 
oy Mr, Browne in his grade book to measure the students' progress 
iuring the first semester adequately, and the writing experiences 
assigned by Mr. Bro\me to this Level 2 class continued to be 
deficient (S-12; TR-324, 327, 329-330), 

59, On December 19, 1978, Mr, Schneller examined student 
composition folders at each lev taught by Mr, Browne and prepared 
an Observation Report based thereon (S-13; TR-285-286,« 350-352), 

60o At all levels, an unsatis actory number of writing 
experiences had been assigned by Mr, Browne notwithst. Jing the ' 
^receding year's evaluations and Plans to Improve, In Mr, Browne *s 
Level 1 and Level 3 classes, no writing experiences had been assigned 
since October 17, 1978 and October 25, 197S, respectively, and, in 
lis Level 2 "Tsi^sses, no writing experiences had been assigned between 
October 26, 1978 and December 11, 1978 (S-13; TR-285-286) , 

61, Although the Observation Report made clear that a 
::onference was availeJ^le, if desired, Mr. Browne did not request a 
::onference with Mr. Schneller nor in any way then contest the 
findings or conclusions contained in that Observation Report 
(S-13; TR-286, 288), 

62, Mr. Schneller held a meeting on or cibbut He'cemb^r 19, 

L9 78 with Mr, Browne concerning fulfillment of the Guide requirements , 

/ 

of that date, notwithstanding hir prior racings, Mr, Browne/ s 
reading assignments at all levels and in all categories were /(insatis- 
factory since he again had failed to adhere to the required reading 
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program outlined in the Guide by failing to oover a sufficient 

number of works in the five categories at any level (S-6? TR-^273-274) * 

63. Mr. Schneller advised Mif. Browne that the required 
readings h^c\ noL been covered by Mr. Browne in a sufficient' number 
during the first semester. (S-6; TR-274, 1497-1498). 

64. On January 4, 19 79, Mr. Browne's Level 1 clasi^ was 
observed by Mr. Lucian, who thereafter prepared an Observation 
Report and forwarded a copy to Mr. Browne (S-17; TR-419) . 

65. Once again, notwithstanding all prior recommenda^ 
tions, evaluations and Plans to Improve, Mr. Browne failed to pre- 
sent his plan book to Mr. Lucian during the observation because 
Mr. Browne allegedly had left the plan book at home (S-17; TR-419, 
437) . 

66. As set fortJr. in the faculty handbook, ^ry teacher 
is required to keep his lesson plans up to date, complete and in 
his classroom at all times (TR-419-420) . 

67. Approximately one week after Mr. Lucian 's observation, 
Mr. Browne finally produced his plan book and grade book for Mr. 
Lucian 's review. At that time, although the Plan for Improvement 
required both up-to-date and complete lesson plans (S-8, 10; TR-421) , 
Mr. Browne's lesson plans continued to be sketchy, incomplete and 
unsatisfactory, and no grades had been entered in the grade book 

for about six weeks (TR-419, 420, 1537). 

68. On January 12, 1979, Mr. Schmid observed one of Mr. 
Browne's Level 3 English classes, and later prepared an Observation 
Report and forwarded a copy to Mr. Browne (S-5j TR-59) . 
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69. As of txie date of Mr. Schmidts observation, a num- 
ber of grades had not been entered by Mr. Browne in his grade book 
and. moreover, Mr. Brovne still had not entered the final grades 
for the first marking period (S-5; rR-64) . 

70e On January 17, 1979, Mro Schinid observed one of Mr. 
Browne's Level 2 English classes and thereafter prepared an Obser- 
vation Report, a copy of which was forwarded to Mr. Browne (S-7; 
TR-6 8). 

71. As of that c^ate, Mr. Browue had n^ entered any 
grades in bx:^ grad^ b^-jok since sometime before the Christmas vacation 
and had failed to rciiirk and return his students* tests promptly (S-7; 
TR-69, 1007-1008). 

72. Moreover, during a period of at least two calendar 
xttonths, no writing work, much less writing experiences, had been 
assigned by Mr. Browne (TR-1143, 1161). 

7J. As of the date of the .observation, Mr. Browne still 
had not adhered to or improved the reading requirements set forth 

in the Guide (S^7) . 

74. Although M: , Browne was advised by Mr. Schmid that 
the study of a Shakespearian play only by showiria a films trip or 
moviestrip for approxin^ately one and a half periods did not satisfy 
the curriculum reading requirement, Mr. Browne refused to reconsider 
or to modify his approach and require the actual reading of the 
play (S-7; TR-70, 1058-1060, 1064-1065). 

75. Because of Mr. Browne's >.inpendxng sabbatical leave, 
on or about January 17, 1979, Mr. Schnell^: r held another conference 
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with Mr. Browne to discuss the reading and writing requirements 
accomplished by Mr. Browne at thaV time, his proposed curriculum 

Lon ana what requirementE would have to be accomplished in 
the second semester by the substitute teacher (S-11, 27; TR-1499- 
1500). 

76. As of January 18, 1979, Mr. Browne had failed to 
comply with the reading requirements set forth in the Guide as follows:- 



Lfivel 1 i 




Left for Second Semester 




Completed by 


Substitute to Satisfy 


Required 


Mr. Browne 


Minimum Requirements 


Novels— 5 


1 


4 major novels 


Drain a — 4 


1 


3 major plays 




2 


major poets. 




1 


0 


on -Fiction- 3 


0 


3 


Level 2: 




Left for Second Semester 




Completed by 


Substitute to Satisfy 


Required 


Mr. Browne 


MiniftfU^ Requirements 


Novels-3 


1 


2 ^ajor no^'els 


Drama-2 


filmstrip only 


2 major plays 


Short Stories-7 


0 


all 7 


Poe try-11 


2 


9 


Lev'el 3:: 




Left for Second Semester 




Completed by 


Substitute to Satisfy 


Required 


Mr . Browne 


Minimum Requirements 


Novels-2 


none of the rs;f 


2 




quired readings 




Drain ^ - 2 


films trio only 


2 


Shor 3 tories-3 


0 


all 3 


Non-Fiction-2 


0 


all 2 


Poetry- 4 


1 . 


3 



(S-ll, 27; TT-,~.27 7 2 79, 1500-1504). 



"'7. S\/r ilarly, as of January 18, 19 79, the writing 
experxjnces accxDinpli&heu by Mr. Browne's classes were deficient 
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and Mr. Browne failed to meet the minir^. 1 writing requirements set 



(a) Mr. Browne hi. J ri-sig.n-d only two 
writing experiences - hL^ .^e ;el 1 students; 

(b) Mr, Browne assir --i no writing experi- 
ences to his Level L ^t:a-ients for ovor a 
three-month periods October 17, 1978 to 
■^-^cember 19^ 19-5; 

(c) Mr. Browne had assigned onl^ 2 writir q 
experiences to his Level 2 and Level 3 
students ; 

(d; Mr. Browne had irapxoperly atteraptied 
to include shorty single paragraphs ^ 
verse .iorms cuid responses to questions 
on the mid-year examinations as writing 
experiences ; and 

(e) Mr. Browne misrepresented the nature 
or the writing assignments accomplished 
during the first semester to Mr, Schneller. 



(S-11? 14, 27; TR-288-295, 365, 380, 388, 1486, 1544-1545), 



78. Mr. Brov/ne*s performance during the first semester 



of tlie 1978-1979 academic year, in Uerms of both the minimum re 
quired readings and writing experiences, was unsatisf act^y ^nd 



in violation of the sequentially ordered Guide, leaving, as a 
result of his scheduled sabbatical leave, an undue burden for his 
replacement teacher as well as his students during the second 
semester in terras of the quantity of material to be covered and the 
quality of coverage possible (S-11; TR«295, 539, 1504). 



On or about January 25, 1979, based on all of the 



Observation Reports cz Mr.^Browne, as weM as Mr. Scnreller's review 
of Mr. Browne's propose"^ curriculum division and report thereon, 
Mr, Schmid prepared and issued an evaluation of Mr. Browne's 



forth in the Gui ie because; 
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performance during the first semester of the 1978-1979 academic 
year and assessed a final evaluation of "ui ^factory" (S-4; TR- 
59^ 74-79)^ which was reviewed and approved by Dr. Hoffman {S-4; 
TR-38) . 

80. Following the issuance of the January 25, 1979 
unsatisfactory rating, and a complete review of Mr. Brcvne's per- 
formance during the 1977-1978 and 1978-1979 school years, the pre- 
sent charges were filed with the Board by the Superintendent on 
February 13, 1979 (BD-1; TR-39-40) . 

DISCUSSION 

Appellant raises a number of substantive and procedural 
issues whici he claims should invalidate his dismissal by the 
Abingto.. School Board. Included are that the -opellant did not 
receive two consecutive unsatisfactory ratings an required by 
the regulations of the Pennsylvania Department of Education for 
dismissal on grounds of incompetency, failure to evaluate the 
appellant for pupil reactioi is required by t? e Public School Code 
of 1979, Act of March 10, 1949, P.L. 30, as amended, 24 P.S. §11- 
1123, and failure to issue th£2 DEBE 33 rating form prescribed by 
the Department of Education and required by the rules of the Districts 
All of these objections, of course, go to the issue of aismi^sal on 
grounds of incompetency. 

Appel -^nt further contends that he was denied a fair 
hearing because the school administrators introduced materials at 
the hearing which had been wrongfully retained by therrt., ^hat they 
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had sup;>rc- 3d evidence favorable to him, and denied him access 
to his iW^-j:>onnel file. He also objects to the absence of evidence 
that all oi the members of the board considered all of the evi- 
nce presented. 

lastly Apf't:.ilv.u.t ^:x>nterds that the substantial credible 
evidence does not susta.j.r ^iie charges and that the evidence put 
forth goes only to the issue of competency. With this contention 
we cannot agree. 

I- 

Disposing first of Appellant's procedural complaints, 
we ca Miot find any unfairness or lack of procedural due process 
in the hearings held by the Board, 

Appellant objects to the retention and introduction 
into evide ce of two meiTiOranda drafted by his department chairman 
ccmmenting upon and evaluating his performance as a teacher. These 
mer.oranda were not placed in Mr. Browne's "official" file but were 
apparently kept in an "non-official" file by Mr. Schneller, the 
department chairman. This wa.^ in accordance with the provisions 
of the collective bargaining agreement of the district, and there 
is no evidence of record that the Appellant ever availed himself 
of his rights under the agreement tc > nspect his "non-official" 
file or was in any way denied his right to do so. Both the "official" 
and "non-official" fi'^es of tlie district were kept in accordance with 
the provisions of the collective bargaining agreement between the 
Abington School District ane the Abington Education Assov .Mon, 
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Article III, Section E and F and Appellant had a right of inspec- 
tion as to boU:. There is no bas:s to hold that relevant evidence 
at a dismissal hearing should be limited to Appellant's "official 

file"'. 

We find no merit to Appellant's claim that the school 
ad- i i .stra^ors suppr^.^ -ad observation reports which were favorable 
to : The reports iu 7u^;stion, Board Exhibits 2, 3 and 4 were 
admitt .' ?iy i:x a:\Hmitrjad. to Mi , Browne at the time of their prepara- 
tion, they M!/-:: Ivisyectec Appellant in the spring of 1978, and 
were produced at a grievance hearing to which Appellant was party 
in August, 1978. Appellant had every opportunity to obtain the' 
reports and introduce them into evidence at his dismissal hearings. 
Indeed, the reports ultimately were admitted into evidence and pre- 
sumably considered jy the Board in reaching their final determination. 

Appellant also contends that the "findings" of the Board 
are defective because there is -^o e^dence to show that the members 
of the Board considered all of the evidence presented. App Mant 
concedes that it is :. )t rr.quired that each Eoard member hear all 
of the testimony. Acitelli v. Westmont Hil l top ^ -hool Pis ^j-j^ct , 15 
Pa. Cmwlth, 214, 325 A. 2d 290 (1974). What is required is that the 
members who decide the matter consider all t?;o evidence, Foley 
Brothers v. Commonwealth , 400 Pa. 548, 163 A. 2d 80 (1960); that they 
all give a "full impartial and unbiased consideration to the record 
produced before the -3oard" . B oard of Public Education of the School 
Di;. ct of Pittsburgh v. Pyl e, 37 Pa. Crawlth. 386, 390 A. 2d 904 
( )79) . Appellant seems to contend that the Board must affirmatively 
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show that the members have given the record the necessary con- 
sideration. We do not so underctanJ the requirements o£ the above 
cases. The Board has represeated in its adjudication that all 
board members engaged in a review of the record and in the absence 
of evidence to the contrary there is no reason to doubt it. 
Considering the undue number of public hearings, fourteen lengthy 
hearings over a period of five months amassing over 1,500 pages of 
testimony, the actual personal attendance of Board members in this 
case was admirable and there is no reason to presume that their 
review of the record would have been less conscientious. 

II 

As noted above, the Appellant contends that the evidence 
put forth by the School District goes only to the issue of ccmpe-- 
tency. We find no merit in this contention. The Superintendent also 
charged and the Adjudication of the Board found that Appellant was 
guilty of conduct constituting persistent negligence and persistent 
and willful violation of the school laws within the meaning of 
Section 1122 of the Public School Code of 1949, supra . These are 
two distinct and separate grounds for dismissal under the Code and 
the evidence clearly sustains Appellant's dismissal on either or 
both. 

A review of the Findings of Fact and of the evidence 
clearly indicates that Mr. Browne continuously during the 1977-1978 
school year and during the first half of the 1978-1979 school year 
failed to assign to his classes either the prescribed number of 
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reading experiences or the prescribed autho' , that he failed 
to assign the required number of v^ricing experiences, that he 
failed to keep his lesson plans in a form satisfactory to his 
supervisors and that he failed to keep his grade books current. 
His conduct in this regard can only be regarded as persistent 
negligence. See Lucciola v. Commonwealth , 25 Pa. Cmwlth. 419, 
360 A, 2d 112 (1976); Clairton S chool District v> Strinich , 50 
Pa. Cmwlth. 389, 413 A. 2d 26 (1980). It is equally clear that 
his conduct constituted willful and persistent violation of 
school laws. Violation or disobedience of school board rules and 
regulations and orders of supervisory personnel of a school district 
can be defined as persistent and willful violation of the school 
lay^'s. Abridge School District v. Snyder , 346 Pa. 103, 29 A. 2d 
34- (1942). It includes violation of rules and orders of the 
employee's superior. Harris v. Secretary of Education , ?0 Pa. 
Cm.vlth. 625, 372 A. 2d 953 (1977). It is inconceivable on the 
record of this case that Appellant did not jnteiitionally fail to 
adhere to the Sr ool District policy established in the Curriculum 
Guide throughout the 1977-1978 school year. One Observation Report 
after another pointed out these failures to Mr. Browne. In spite 
of the Observation Reports and of various plana for improvement, 
Mr. Browne's performance for the first semester of the 1978-1979 
school year as set forth in Finding of Pact No. 7 6 was even less 
satisfactory from that of the previous year. It can only be con- 
eluded from the record that Mr. Browne had no intention of following 
the clear and unequivocal requests of his supervisors that he 
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comply with the Curriculum Guide cuid the school policy with regard 
to lessen plans and grade bsMkB. 

Consequently we conclude that sufficient cause has be"?.n 
dectonstrated to discharge Mr. Browne as a j:.rof essional employee 
for persistent negligence and persistent and willful violation of 
school laws. 



Ill 

Because of the position we have taken with regard to 
the charges of persistent negli<^ence and persistent and willful 
violation of school laws, we consider it unnecessary to discuss 
Appellant's objections based upon the question of his discharge 
for incompetency. 
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ORDER 



AND NOW, this 8th day of January , 1982 , it is 
hereby ordered and decreed that the appeal of Frederick W. 
Browne be dismissed and the decision of the Board of School 
Directors of Abinqton School District is affirmed. 



Robert G- Scanlon 
Secretary of Education 
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IN THE OFFICE OF THE SECRETARY OF EDUCATICIJ 
COMMONWEALTH OF PENNSYLVANIA 



GARY L. ANDREWS 



Appellant 



LEBANON AREA SCHOOL DISTRICT, 
Appellee 



Teacher Tenure Appeal No, 25-79 



OPINION 

Gary L. Andrews, Appellant herein, has appealed from the action of 
the Lebanon Area School District removing him from his position as 
A 'stant Elementary Trincipal of Northwest Elementary School and Principal 
of Southwest Elementary School and assigning him to the position of 
sixth-grade elementary teacher at the Northwest Elementary School, which 
action, taken without his consent, he contends is an improper demotion 
in position and salary. 



FINDINGS OF FACT 

i.. Gary l., Andrews,' Appellant herein, "is a professional employee 
of the Lebanon Area School District. Transcript of Hearing Before 
School Board, T.B, 27, School District Exhibit 6, Appellant's Petition 
of Appeal Exhibit ''A/* 

2, Appellant began his employment as w^.elementary classroom 
teacher in the Lebanon School District in 1971, ^ He attained profes- 
sional employee status in 1973 and served in the capacity of elemi <^ry 
classrof teacher until school year 1975-76, T.B. 27, School District 

4' 
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libit 6, Appellant's Petition of Appeal Exhibit "A." 

3. By resolution #4611 dated March 17, 1975, the School Board 
appointed the Appellaht to serve as eubetitute principal at Henry Houck 
and Garfield Elementary Schools for the 1975-76 school year because 
Fredric Richter, who served as Principal of those schools, would be away 
on sabb2tical leave. With this appointment, the School Board gave the. 
Appellant an increase i salary. School District Exhibit 1, T.B. 6, 13, 
14, Appellant's Petition of appeal E::hibit "B." 

4. By letter dated March 18, 1975, Paul C. Dunkelberger , District 
Superintendent, notified Appellant of the action taken by School Board 
at its mer.t:ing of March 17, 1975, appointing him as acting\principal 
during the (period of time that Mr. Richter would be away on sab' aticai 
leave and that his new duties would begin as of September, 1975, and 
continue through the 1975-76 school year. School District Exhibit 2, 
Appellant's Petition of Appeal Exhibit **C." 

5. Appellant was compensated at the base salary for an assistant 
ten (10) month elementary principal as established in the School Dis- 
trict's Administration Compensation Policy. Appellant's Petition of 

Appeal Exhibit "B." 

6. Appellant understood that his assignment during the 1975-76 
school year was temporary in nature since he was substituting for 
Fredric Richter, who wc d be away on sabbatical leave. T.B. 28, 32. 

7. A pew elementary school named Northwest Elementary School was 
opened at the beginning of the 1976-77 school year. This created two 
administrative positions that hadj;o be filled: principal and assistant 

principal. , T.B. 14. 

8. By Resolution #4827, dated March 15, 1976, the School Board 
appointed AppelJaue as assistan ; Elem^ary principal for the Northwest 
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Elementary School beginning in September 1976. Appellant received a 
salar\' of $18,000.00 for a ten-month period. School District Exhibit 1. 
Appellant's Petition of Appeal Exhibit " 

9. By letter dated March 16, 1976, Paul C. Dunkelberger , District 
Superintendent, confirmed the School Board's action of March 15, 1976, 
and notified the Appellant that the School Board appointed him as assistant 
principal for the Northwest Elefaentary School effective September^ 1976, 
at a salary of 3,000.00 for the 1976-77 school year. School District 
Exhibit 3. Appellant's Petition of Appeal Exhibit "D." 

By Resolution #5131, dated May 16, 1977, the School Board 
as^ .^ue-u the Appellant to the position of Principal of the Southwest 
Elementary Building and Assistant Principal of the Northwest Elementary 
Building because Clark D.^/^itchcock would be away on sabbatical leave. 
School District Exhibij/l. Appellant's Petition of Appeal Exhibit "B." 

11. Pursuant to Resolution #5131, Paul C. Dunkelberger, District 
Superintendent, notified Appellant by letter of his appointment. 
School District Exhibit 4. (Also referred to as Appellant's Exhibit "E" 
wttich was not attached to his Petition of Appeal.) 

12. By Re?olution #5428, dated July 17, 1978, the School Board 

transferred the Appellant from the position of Pr incipal of the South- 

/ 

west Elementary Building and Assistant Principal of the Northwest 
Elementary Building to the position of elementary classroom teacher 
effective at the beginning of the 1978-79 school year. School District 
Exhibit 1, Appellant's Petition of Appeal Exhibit '*B/' 
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13. By letter dated July 20, 1978, Paul C. Dunkelberger , District 
Superintendsnt, notified the Appellant of the School Board's action 
assigning him to a teaching position. The Superintendent further noted 
that the transfer would be effect-'.ve as of September 1978,^ and that the 
salary for the new teaching assignment would be $14,025.00. School 
Dis::rict Exhibit 5. Appellant's Petition of Appeal Exhibit "B." T.B. 
19-20. 

14. At the hearing held before the School Board regarding the 
npeilant's alleged demotion, the Appella.it testified that he had several 

discussions with the District Superintendent regarding Mr. Hitchcock's 
return and that he admitted being aware that Hitchcock's return from 
sabbatical leave could mean the Appellant mi^. lave to return to the 
classroom. T.B. 9, 10, 21, 22, 36-37. 

13. Appellant's salary for the 1977-78 school year was $19,991.00 
T.B. 21. 

16. Appellant's salary for the 1978--79 school year was $W,025.00. 
School District Exhibit 5. T.B. 19-20. 

17. The School Board's action dated July 17, 1978, wherein it 
reassigned the Appellant from the positicn of elementary principal to 
elementary teacher resulted in a change in Appellant's position from 
principal to teacher pud a decrease in salary, 

18. On Jam; "9. t > Appellant, by his attorney, Robert J. 
Eby, Esquire, re ^iing before the School Board regarding 
Appellant's allege , ^_-.L.ion. 

19. During the 1978--79 school year. Appellant served as a sixth- 
grade elementary teacher at thfe H^jiihwest Elementary School. T.B. 30. 

20. The ApDellAn*^ wai^ never Issued any other employee contract 
other^an the professional employee contract issued to him on May 21, 1973 
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Appellant's Petition of Appeal Exhibi'c "A." T.B. 28, 

21. Between the years 1975 and 1978, Appellant never received a 
contract from the School Boar pecifically appointing him to the posi- 
tion of assistant principal or principal. I.E. 28. 

22. From school year 1975-76 to i978--79, the enrollment in the 
elementary schools of the Lebanon School District was as follows: 

1975- 1976 2,768 

1976- 1977 2,702 

1977- 1978 2,557 

1978- 1979 2,452 

T.B. 6, 27. 

23. The School District presented evidence at the hearing in- 
dicating that there was a decline in student enrollment, teaching po- 
sitions were eliminated, fewer elementary buildings were used and fewer 
elementary priniipals were needed to administer the schools. T.B. 5, 8, 
10, 11, 16, 23,(24, 25, 27. 

24. The School District established that due to n decline in 
student enrollment, it n only four elementary principals, instead 
of five, to administer th lools. 

25. On August 20, 1979, a hearing was held before '"L^ School Board 
regarding Appellant's alleged demotion. 

26. On November 2C, 1979, the School Board issued its. ad judication 
with regard to the hearing held on August 20, 1979, and found that: 

a. The Appellant had not been demoted. 

b. The Appellant was hired in a temporary capacity. 

c. The School District's action conformed to the require- 
ments of the School Code. 

27. On December 21, 1979, Appellant's Petition for Ap-^/eal was 
filed "m the Office of the Secret^-' of Education. 
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28. A hearing was held before the Secretary of Education on 
February 14, 1980. No testimon was presented. 

DISCUSSICN 

The Ap; :t. contends that the acti a taken by the School Board on 

July 17, 1978, transferring him from the position of elem^intary principal 
to .<he position of elementary t:^acher con uituted a demotion in salary 
and position. The Appellant also challenges the procedure followed by 
the School District _a effecting his demotion as being contrary to the 
provisions of the Public School Code of 194S, as amended, because he 
claioa hB never received notice of the School Board's decision of JuJy 
17, 1978, by registered mailj he never receivea a written statement of- 
the charges and/or reasons for hle^ demotion: and, he never received 
notice from the School Board advising "him of his right to a hearing 
regarding his alleged demotion. Finally, the Appellant contends thPt 
th:^ demoti;>n was arbitrary and capricious. Accordingly, the Appellant 
believes h? \s entitled to be reinstated to th^ duties he held Innnediately 
prior to hit. demotion. 

The School District contends, that no demotion occurred because the 
Appellant had never been permanently assigned to the position of Principal, 
Rather, the School District maintains that the Appellant was acting in a 
substitute capacity from the time he received his first assignment as 
principal in 1975 to t' ^ time it transferred him back to the position of 
classroom teacher in the summer of 1978. Since his assignments were 
temporary in nature, the School District contends that no demotion 
occurred. Furthermore, the School Board believes that the procedures 
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it followed with regard to the Appellant's demotion were in accordance 
winh ^hi± pr> of the School Code. 

There are tvjo main issues to be decided: whether a demor, 
ocarred; and, whether "the action taken by thr: Nch;^ol Poard Wc.^ xn 
accordance with the School Code. 

With regard to the first issue, we conclude that th- .^/tion taken 
by the School Board on July 17, 1978, transferring the Appellant from 
his duties as Principal of the Southwest Elementary School and AssLstanc 
Principal of Northwest Elementary School to the position of elementary 
classroom teache ':or:stituted a demotion in position, and salary. 

The remove the Appellant from an administrative position and 

his subsequent appoii..m'^nt to the position elementary teacher ^oiistituted 
a demotion in t-hat the act : .j1 moved the Ap^. ant to a lower position. 
It also caused a ijimilar reduction in title, status, salary and prestige. 
"A demotion of a professional eiopldyee is a r:^moval from one position 
and appointment to a lover position; ..." Snith v. i^arby , 13C A, 2d 661, 
664 (1957). See also, lakeland Joint School Pi "rict v. Gilvary , 
3 Pa. Commonwealth Ct. 415, 283 A. 2d. 500 (1971). We hold a demotion 
nas occurred because the record below clearly establishes the Appellant 
suffered a substantial reduction in salary as well as a corresponding 
reduction in duties and assignments. 

The second issue to be decided is whether action taken by the Board 
CO demote the Appellant was in accordance with the provisions of the 
School Code. 

When a professional employee claims he has been demoted without 
consent, that employee has the right to request a hearing regarding the 
alleged demotion and the School Board has a duty to grant a hearing 
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under Section 1151 of the School Code, 24 F.S* §11-1151, At the hearing 
there are two primary areas of concern, ^'irst, the School Boaud must 
decide the issue of whether not the employee suffer(?.d a demotion in 
type of position or salary. Second, the School Board must provide 
reasons for the demotion thac are clear and apparent. Smith v. Darby ^ 
288 Pa. 301, 130 A. 2d 661 (1957); Taasone v. School District c : Redstone 
Towr.sh ip, 408 Ps. 290, 183 A. 2d 536 (1962). Our concern is with the 
question of w>^ether the School Board offered clear and apparer:. reasons 
for demoting the Appellnnt^ since the issue of whether the Appellant was 
demoted has already been resolved, 

The facts developed at the hejri ^ below In^ficate the bo^rd offered 
sufficient justification for its decision to transfer the Appellant from 
his administrative responsibilities as Principal cf Southwest El^^mentary 
School and Assistant Principal at Nor^-hwest Elementary School to the 
position of si::th-grade elementary teacher. 

The District presented testimony of ^he chool D'?sl ict Superin- 
tendent and the Assistant to the Superintendent in charge of personnel 
to show that the District wae suffering a decline in student enroll- 
ments, thereby necessitating a reduction in teaching staff. In addition - 
certain elementary buildings were closed and students were moved into 
other buildings. Finally, - decline in enrollment caused a corres- 
ponding reduction in administrative staff, namely principals. T.B. 5, 
10, 14, 16, 23, 26. 

The Superintendent testified that the new Northwest Elementary 
School initially needed two full-tiiP' persons but that after it got off 
to a good start it was unnecessary to retain two people. T.B. 8, 9, 11. 
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Additional testimony was offered that indicated that be" ;een the 
school years 1975 and H, there had bean administrative ^ itions at 
various elementary schools eliminated or created depend )n the needs 
of tHe District. For example, during school year 1976- he principal 

positions at Harrison Elementary School and ''Garfield Elementary were 
eliminated. T,B« lA. 

During the school year 1975-1976, Appellant replaced Fredric 
Richrer, Principal, while he was away on sabbatical leav . During the 
school year 1976-197', Appellant was appointed in an administrative 
'^ap; city at the new No. "hwest Elementary School because of the nee*d for 
additional admini'::tr?tive staff. Durir3 school year 1977-1978, the 
Appellant assumed Clark Hitch :ock' s responsibilitie.^ as principal while 
he was away on sa*» ^ittical lea^e. Wh a Mr. Hitchcock returned from 
S3^bai:5.cal leave, the Appellant was tr sferred back to the classroom. 
Th School District did not need nor coul justif ' naving five elem^^ntary 
principals. The mere*- surplusage of elementary principals was reason 
enough to justii/ the derr-tion. The record also establishes that the 
Appellant und?--ntood that upon Mr. Hitchcock': return, he might have to 
return to the classroom. 

In challenging validity of his demotion, the Appellant has the 
heavy burden of showinf tlat the action taken by the Board was not 
founds d upon proper considerations. The Supreme Court of Pennsylvania 
has established that the actionflof schoo-L boardr^ are presumptivelv 
valid. 

Executive officers of municipal and school 
districts have uany discretionary powers in 
performing their functions; ordinarily courts 
will not interfere with this exercise, but if it 
appears their action is based on a misconception 
of law, ignorance through lack of inquiry into 
facts necessary to form intelligent judgment, or 
the result of arbitrary will or caprice, courts 
u Ml intervene to prevent an abuse of power adverse 
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to public welfare. Executive oificers are 
clothed with the responsibility of originating 
and executing plans for the public good; the 
presumption is that their acts are on such , -"^ 
consideration^* and their decisions rej^:hed in 
a legal way after investigation^ 'Wnen their 
actions are challenged, the burden of showing 
to the contrary rests on those asserting it, 
and it is ? heavy burden; courts can and will 
interfere only when it is made appa ?nt thi--: 
discretion has been abused. Abuse of discret ; :in 
does not, as a rule, come from unwise acts ^ 
mistaken judgment, but generally springs from 
improper influences, a disregard of duty, or 
a violation of law. 

Hlbbo et al. ^ v. Arensburg et dl ., 276 Pa, 24, 
25, 119 A. 727, 728 (1923). 

It is wf^ll settled law in Pennsylvania that the School Code does 
n' . p'^ohibit a school board from demot ing : i:^:,isional employee or 
reassigning a professional employee to another ycsition In accordance 
with its Judgment and discretion, mith v. Darby , 388 Pa. 301, 130 A. 2d 
o61 (1957) . School b: ards clearly have the rct-er to assign their personnel 
to Gcher positiopp and a professional employee has no vested right to 
any particular position. Smith , Id ; Appeal of Santee , 307 Pa. 601, 156 
A, 2d 30 -1959); Wesenberg Case , 346 Pa. 438, 31 A. 2d 151 (1943); Commonwealth 
ex. rel. Wesenberg v. Bethlehem School District , 148 Pa. Super 250, 4 
A, 2d 673 (1942). Also, the courts have consistently upheld the right of 
a Gchool board to abolish a position or office and transfer and/or 
assign an employee to a new position. Smith v> Darby , 388 Pa. 301, 130 
A, 2d 661 (1957); Lakela nd Joint School District v. Gilvary , 3 Pa, Common- 
wealth Ct. 41^, i^.i: 500 U9/1); Bilot:ra v. ^ :cre^.c^rv ? f Edvicati on, 
8 Fa. Cosmonwealth Ct, 631, 304 A. 2d 190 (1973); Lucostic v. Brownsville 
Area School District . 6 Pa. Commonwealth Ct. 587, 297 A. 2d 516 (1972); 
Tassone v. School District of Redstone Township , 408 Pa, 290, 183 A, 2d 
536 (1962). 
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Therefore^ the school board, in the instant casr? -'.early had the 
authorit) to transfer the Appellant from his position as Elementary 
Principal to the position of c_ issroom teachei^ 

Also, as part- of ir*^ responsibility to efficiently administer the 
public school system within its district, a school board is free to 
reorganize and realign Its stafi. Smith v. Darby . 388 Pa. 301, A. 2d 661 
(1957); L i\celand Joint School D:^,strlct v . Giivary , 3 Pa. Commonwealth 
Ct. 415, 283 A. 2d 500 (1971), Lucostic v. Brownsville School District , 6 
Pa. Commonweal'.h Ct. 587, 297 A. 2d 516 (1972). The record indicaces 
that due to the declining enrollments ^ che Board consolidc^.'^ed some of 
the elementary schools under une principal thareby reducing the nujaber 
of f .le;ifep.c \ .acioals it needed in the District. To have retaine'' 
the • w Lint as Elementary Principal clearly would have been costly and 
unneceusary. 

The Appellant contends there was Insufficient evidence presented at 
the hearing to justify the School Board's action. We disagree. Wc find 
that the reasons presented by the School j^oard ri2 set forth in the 
records below were sufficient to meet its initial burden. Ther5fore, 
the Appellant had the burden of provin£t the Appellee acted in an arbitrary 
or capricious manner or abused its discretion with regard to the demotic n. 
Smith V. Darby , apra , ; Lakeland Joint School District v. Giivary , 3 Pa. 
Commonwealth Ct. 415, 283 A. 2d 500 (1971) ostic v, B rownsville School 

District, 6 Pa. Commonwealth Ct. 587, 297 A_d 516 (3972). The Appellant 
has not met this burden in a manner sufficient to justify invalidating 
the Board's action. He has not offered any evidence to indicate that 
the action of tl Beard was arbitrary, capricious, discriiBin.itory or 
founded upon improper considerations. Therefore, the acti n of the 
Board must be sustained. 
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Appellant's argument that the demotion was improper because it was 
not based on anv deficiency or failing on his pert lacks merit because 
th.rs argument f ai^^s to tecogniz that a school board oay demote an 
employee regardless of his capabilities or job perf ormancee Nameroas 
demotions have been upheld by the courts which wete not disciplinary in 
nature. See, fur e^tample, Smith v. Darby , 130 A.2a 661 (1957); Tassone 
V . School DisLi ict of Redstone Township , 408 Pa. 290, 183 A. 2d 536 
(1962); L .costic v. Br ownsville School District , 6 Pa Corcnionwealth Ct. 
587, 297 A. 2d 516 (1972); Rilotta v, Sec rp*:--v o n Education , Pa, CommonvrLalth 
Ct. 631, 304 A. 2d 190 (1973). liie demr i insuant case was vot 

premised on Appellant's job perfor^-tce . ed not have Deen. 

Finally, we must address the App ant's argument that his cemotion 
was procedurally defective, thereby rendi ring it invalid. 

The Appellant argues that the demotion was procedurally defective 
for the following reasons: he did not receive written notice by reg- 
istered mail of the Board's decision to transfer him on July 17, 1978; 
he never received a written statement of the charges id/or reasons for 
his demotion; and, he never received notice from tn School Board 
advising him of his right to a hearing regarding . s alleged demotion. 

The record clearly establishes that the Appellant had actual writ- 
ten notice of the Board's decision of July 17, 1978, transferring him 
from principal to classroom teacher. The fact that the notice was not 
sent registered mail does not invalidate the demotion. First, there is 
no clear authority either in the Section 1151 of the School Code or in 
the cases interpreting that section that notice of the Board's decision 
to demote must be sent registered mail. Even were we to accept Appellant's 
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argument, the Commonwealth ^ouc'c has announced that notice which is sent 
by regular mail and is actually received sa .-sfies the statutory requir-^ment 
of notice by registered mail. Mertz v. Lakatos , 33 Pa. Commonwealth Ct. 
230, 381 A. 2d A97 (1978), In addition, Appellant acknowledges having 
received notice of the Board's decision to transfer him and therby 
suffered no prejudice. - . 

Appellant's argument that the demotion was invalid because he was 
never advised of his right to a hearing is without merit since he did 
receive a h -ring thereby curing any prejudice he may have suffered 
initially. 

It is true, however, that a demotion cannot become effective until 
after a hearing is held as required by Section 1151. Black v. Wyalusing 
Area School District ,. 27 Pa* Commonwealth Ct. 176, 365 A. 2d 1352 (1976). 
Ap llant requests reinstatement and back pay since the Bo^ru did not 
give him a hearing for approximately seven months after one was requested. 

in the instant case, the Board's decision to transfer the Appellant 
from the por cion of principal to teacher, was to take effect at the 
beginning of the 1978-1979 school year However, the Board did not 
realize that its action amounted to a iionconsensual demotion until 

ry 20, 1979, when the Appellant, for the first time, requr.re-i a 
hearing. The Board did not hold a hearing until August 20, 1979. The 
reasons for the substantial delay in scheduling a hearing for the Appellant 
do not appear in the record. We find the demotion is void for the 
period of delay prior to the hearing conducted before the School Board. 
Therefore, in this case. Appellant's demotion was void between January 
20, 1979, which was the date he requested a hearing and August 20, 1979, 
which was the date the hearing regarding his demotion was held. 



J^i;iua 




372 



3 7 



Since this Opinion upholds the validity of the Board *s demotion, 
yet finds a procedural irregularity as to the timeliness of the hearing 
provided to the Appellant, we conclude that the Appellant is entitled to 
back pay between January 20. 1979, and August 20. 1979. Black , Id. 

Accordingly, we enter the following: 



AND NOW, this 2l€t day of October , 1980, the Appeal of Gary U> 
Andrews is hereby dismissed as to : le validity his demotion. The 
Appeal, iHiiofar as it relates to the ist?uv of back pay as defined above 
is sustained. I 



ORDER 





Robert G. Scanlon 
Secretary of Education 
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COMMOh ' H OF PENNSYLVANIA 
DEI - NT OF EDUCATION 



Bernice I. Bar burg ^ 
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V. 



N6rt>^ Penn Sichcx^l District, 

Appellee 



Teacher Tenure i^peal No. -^.26-79 



OPINION 



Bernice I. HamburgT* Appellant herein, has appeale;d from the 
decision of the Board of Directors of the North Penn School District 
dismissing her as a professional eiT$)loyee on t^e grounds of incompe- 
tency 

FINDINGS OprFAC T 

1. Bernice I. Hejnburg was hired by the North Penn School 
District beginning her einloyment October 2, 196 7, as an elementary 
classroom teacher. N.T. 15, School District Exhibit (SD) 1.' 

2. Ms. Hamburg was a tenured professional employe^ teaching 

the second-grade at the time that dismissal proceedings were initiated 
against her by F iperintendant M. Ray Kel/y on June 20.> 1979. N.T. / 
16, SD-2. 
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3. On June 20, 1979, Superintendent Kelly notified 

Ms. Hamburg^; by registered mail of his intentiop to recommend i^er^^ 
dismissal on the grounds of incompetency bared on her unsatisfactory 
ratings of February 13, 1979, Apri] .20, 1979, and June 15, 1979. 
SD-4. •> 

4. On June 22, 1979, the Bo^rd or School Directors^-of the 
North Penn School District {the Board) noti: id Ms. Harr^rg by 
registered mail that the Superintendent had recommendei^f termination 
of her contract on the grounds -o^ incompetency bas^ed^n the three 
unsatisfactory ratings, and set a hearing for July 5, 1979,, SD-5. 

5. Hearings were held in twenty-two sessions froin^uly 26, 
1979, to November 23, 1979, plus a ^inal meeting on November 30, 
1979, for polling the Board, producing a recoiM of over 2,700 pages 
of testimony plus several hundred pages of exhibits. 

6. On November 30, 1979 ^ the Board voted 8-0 to adopt Findings 
of Fact and an Adjudication discharging fls. Hamburg. N,T. 2699-2703. 

7. All tb-^ incidents involving Ms. Hamburg adduced at the 
hearing will not be repeated. What follows are salient facts 
proven by credible, substantial cv? Jende><hich facts are deemed 

lischargev,^ 

incompetency. ^ 

8. Ms. Hamburg received an unsatisf actorjy year end rating for 
the 1^77-78 school year, on DEBE-333 form dated June 21, 1978, 
accompanied by anecdotal records, specifically indicating unsatsfac- 
tory performance in the "Personality" categories of "emotional 



sufficient to uphold Ms. Hamburg's discharge\on the grounds of 
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stability'% "professional relationships", "judgement", and "habits 
of conduct". N,T. 231, 443, 1104, ,759, 1825, Letter of Solicitor 
Potash to He^uing Examiner Rains c: April 23, 19 80, with DEBE-333 
enclosed, Vexbal Stipulation of CX isel at Oral Argument before 
Hearing ExsTninex. 

9, -Ms. Hamburg received an >msatisf actory DEBE-333 rating 
on or about February 13, 1979, specifically indicating unsatisfactory) 
perf oxr^ .iice in the Personality categories of "exercises (prudent) 
y-^^Ci^i.-' c,"* "maintains poise and composure", and "maintains professional 
attitudes No nxamerical ratings were given. SD-10. The rating 
was accompanied by anecdotal records. SD-10 emd SI>-8. 

. Ms. Hamburg received an unsatisfactory DEEE-333 rating on 
ox about April 20, 1979, indicating unsatisfactory performance in 
the same areas as the previous ratings. No nvunerical ratings were 
given. The xating was accompanied by an anecdotal recQri^the 
sufficiency of which was not challenged on appeal. SD-9. 

11. Hg. Hambxirg received an unsatisfactory DEBE-333 rating cn 
or 2dbout^June 15/ 19 79^1^5 howing lir.satisf actory performance in the 
same Personality categories. There were both numerical ratings and 
an anecdotal record. SI>-8. 

12. Because o± Hs. Kamburg's uiisatiaf actory rating for the 
1977-78 school year. Principal Trefsgar and Dr. Westcott, Director 
cf Elementary Education, set forth in writing "Goals for 1978-79" 
for Sis. Hamburg, dated August 24, 1978. SD-ll?. 
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13. These Goalr^ basical^.v were directed toward better rapport 
with parents and f ^ profess ionalSf appropriate handling of 
children r being a positive model for children, resolving problems 
directly with the principal, and giving closer attention to details 
such as lunch count and attendance recordi^ SC "! 2 . 

14* During the 1978-79 school year, Ms. Hunburg not only 
ignored the Goals established for her by the a^^ininistration , but 
engaged in on-going battles with the administration in which she 
often used her second grade students to their detri * t. Specific 
incidents related belov . 

15. Despite thd GoaA of closer attention to attendance records, 
Ms. Hamburg signed her own name to a child's absence excuse where 
the child's parent was ^.o sign. N.T. 151-152, 20^5. SD-13. 

16. Despite the Goal of resolv ems with the Principal, 
Hs, Hamburg walked out of e ronferei Trincipal Trefsgar at 
which he attempted to diis-uss her lAid-y lar racing. K .T. 261-262. 

17. M&. Hamburg walked out of a conference with Pi^ncipal 
Trefsgar, Dr. Westcott, Director of Elementary Educatiri:. and 
Superintendent Kelly on March 1, 1979. N.T. 1372-73. 

16. On October 25, 197 8, Patricia Gulick, a teacher vith 
25 years of service in the Nortl. Penn School District was ha\,lng 
a conference with Principal Trefsgar. Miss Hcunburg opened the 
door and indicated to her to get out. N.T. 194-195, 1670-72. 
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Jean Ziegler, Principal Trefsyar's secretary/ acting as substitute 
health aide was taxing a child's teiriperaturs . Miss Kaisburg physi- 
cally grabbed her and despite her protestati jns to wait until she 
was finished f took her ana and ^ed her to confront Principal 
Trefsgc>r about a complaint involving the two of them, N.T. 1617- 
1619, 2114. 

19. An elementary child had been raped in a nearby schoo' in 
1975. Thereafter, the North Penn School District adopted a policy 
on building security. This included having "windows cf all class- 
rooms ard office doors clear and unobstructed by paint and paper 
coverings" and using "a 'buddy' system . . . wheji children must 

be used for errands in the building." SD-20. N.T. 293-295. 

20. Despite this policy. Miss Hamburg obstructed the windows 
in her classroom doo^ with papers. N.T. 291. 

21. The opening bulletin for teachers states: "DO NOT LEA^/E 
^CVR CLASS FOR ONE MINUTE WITHOUT SUPERVISION." N.T. 1015. 

22. Despite the opening bulletin's clear directive, Ms. Ham- 
burg left her class lansupervised on three occasions. N.T. 134, 
394, 1211. 

23. Miss Hamburg admitted that she personally took a child 
down to the nurse after Principal Trefsgar told her not to and 
despite the policy on using the buddy system and the policy against 
leaving her class unsupervised. N.T. 2061-2062. 
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24. Despite the policy that children should only leave the 
room when necessary and should not be left unsupervised, Ms. Ham- 
burg had three of her second graders attempt to use a tape recorder 
unsupervised in an open space area in the rear of the building. 
N.T. 126. 

25. Principal Trefsgar observed Ms. Hamburg* s children out 
of tlie classroom unsupervised on several occasions. N.T. 212-214. 

26. Throughout tJ-^e school year, Ms. Hamburg had the habit of 
telling her children that the principal was denying them various 
privileges which he had net in fact denied them. For example, in 
September 197 8, Ms. Hamburg took her class to the library without 
first consulting the librarian who had a kindergarten class in the 
library at that time. This interrupted the librarian's work with 
the kindergarten class. Principal Trefsgar, at the librarian's 
request, asked Miss Hamburg to check with the librarian before 
bringing her class there. N.T. 255-257. Ms. Hamburg then told 
the children that Mr. Trefsgar had forbidden them to use the 
library again. N.T. 333-334. SD-27. 

27. In another example, early in the school year, Ms. Hamburg 
confronted and wrot^ to the principal asking that her lunch time 
be strictly honored Ci.e. her children not be allowed to return to 
class until lunch time was over} . Subsequently, she alleged that 
he was refusing to allow her children to return to class during 
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lunch; that they were- upset by his refusal; that she gives up 
most of her lunch to work with them. N.T. 166-167, 227-229. 
SD-14 & 16. 

28. On March 13, 19 79, without any cause, Ms, Hamburg told 
her class of second graders tliat she wa3 going to be fired on 
April 20, 1979. N-T, 2031, 2034, This greatly upset the child- 
ren. N.T. 1912-1916, 2504, 2591. 

29. On March 19, 19 79, Dr. Westcott wrote to Ms. Hamburg: 

I am directing you to cease your involvement 
of children in matters relating to your goals, 
evaluations, professional relationships, or 
your conditions of employment in the North 
Penn School District. K-71. 

30. Nevertheless, on April 20, 19 79, again without any cause, 
Ms. Hamburg told her class that she was fired and had them pack 

up her room. The children were greatly upset. N.T. 1362, 1919, 
2504-5, 2560. 

31. The children in Ms. Hamburg's class were greatly upset 
during the latter part of the school year. N.T. 384-8, 2510, 2560, 
2591. 

32. Despite the Goal that problems be worked out with the 
principal, Ms. Hamburg called Superintendent Kelly, rather than 
Mr. Trefsgar ,when one child threw a temper tantrum in class near 
the end of school. N.T. 2206-2207. 
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33. The situation in Ms, Hamburg's classroom deteriorated 
to the point that: 

Miss Hamburg instructed her children not to talk to the 
principal. N.T. 1918; 

one student was transferred to another class for the 
last few days of school at his parents' request. N.T. 388, 1925; 

a parent wrote to ti\e School Board concerning the 
situation under the misimpression (created by Ms. Hamburg) 
that it was Mr. Trefsgar rather than Miss Hamburg who had told 
the class that she was going to be fired. N.T. 2526^7, SD 85; and 

children were frequently crying both in school and at 
home. N.T. 1912, 2034, 2513, 2570. 
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DISCUSSION 



In addition to challenging the factual findings of the 
;chool District, Appellant asserts eight legal reasons for 
)verturning her dismissal. These will be dealt v;ith seriatum, 
followed by a discussion of the factual issues. 

Did not the North Penn School District fail to comply with 
the mandates of the Pennsylvania School Code in the insti- 
tution of charges against your appellant? 

Appellant, Bernic^ Hamburg, asserts that the notice of charges 
igainst her did not amount to "a detailed written statement of 
:harges " as mandated by Section 1127 of the Public School Code, 
14 P.S. §11-1] 27. This argument is not compelling. 

The notice mailed to Miss Hamburg (School District Exhibit 
.) sGts forth that Miss Hamburg's termination has been recommended 
)n the grounds of incompetency based on three unsatisfactory ratings: 
February 13, 1979 (SD-10) , April 20, 1979 (SD-9), and June 15, 1979 
;SD-8) . Although the actual ratings and anecdotal records we.--e 
LOt attached to the notice of charges, there can be no question 
iiat Miss Hamburg had already received them. All three ratings 
>ear her signatures, and there was no dispute at the hearing below 
:hat she had received them. 

The ratings and anecdotal records are certainly sufficiently 
letailed to give Miss Hamburg adequate notice of the allegations 
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against her. The testimony of the administration in the hearing 
below was limited to matters set forth in those ratings and anec- 
dotal records, and the Board's findings of fact were similarly 
limited. 

The gist of appellant's argument appears to be that, because 
the ratings and anecdotal records were not actually attached to 
the notica of charges or quoted verbatim in them, the notice lacks 
detail. Appellant would have the Secretary find that it was legally 
mandated for the School Board to mail to Miss Hamburg again charges 
of which she had already acknowledged receipt. Vie cannot conclude 
that the notice was fatally deficient for failure to photocopy and 
include materials already in Miss Hamburg's possession; we cannot 
believe that Miss Hamburg was genuinely unaware of the charges 
asserted against her which she attempted to refuts at such length 
in the hearing below. 

Accordingly, we find that the School Board has met the test 
enunciated by the Commonwealth Court in Lucciola v. Commonwealth 
25 Pa. Commonwealth Ct. 419, 360 A. 2d 310 (1976), that: 

As long as the substance of the charges 
furnished the professional employee 
refers to one of the valid causes for 
dismissal under Section 1122, statutory 
and constitutional procedural require- 
ments are satisfied. A. 2d at 312. 



B. Was not error committed in the admission and use as evidence 
of three alleged orcf ;^ssional ratings of appellant for the 
1978-79 school year? 

Thei^e are several subparts to appellant Hamburg's opposition 
to the admission of her three professional ratings for the 1978- 
79 school year: 

1) Issuance of three ratings in one year contravenes the 
Department of Education's regulation governing ratings which call 
for one rating each year; 

2) Neirher the January 31, 1979, nor the April 20, 1979, 
rating assigns numerical values to any of the categories rated; 

3) The June 15, 1979/ rating is not substantiated by annec- 
dotal records concerning Preparation, T'Bchnique and Pupil Reaction 
although Ms. Hamburg was given fewer than 20 points in each of 
these categories; and 

4) Therefore appellant did not properly receive two consecu- 
tive unsatisfactory ratings prior to her dismissal for incompetence. 

The first of these arguments attempts to turn the Department's 

regulation on its head. Paragraph 3 of "General Rating" in the 

Standards for Use of DEBZ 333 states: 

Pro fessional employees shall be rated a 
minimum of once each year. (emphasis 
added) 22 Pa. Code §351.21. 
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Appellant interprets the word "mini-mum" to mean "maximum" so as 
to prohibit ratings more frequently th.an once each year. The 
simple answer to this argument is that, as any dictionary will 
indicate, the word "minimum" denotes the least quantity possible , 

not the largest. 

Certainly, a school district will not be allowed to circumvent 
tie requirement of two consecutive unsatisfactory ratings for a 
dismissal for incompetency by giving two ratings so close together 
as to provide insufficient time for improvement. There was no 
such allegation here, and such was not the case. 

Appellant's second argument, that the January and April 1979 
ratings are deficient for failure to specify numerical values, has 
some basis. Paragraphs 5, 6, 7, and 8 of "General Rating" in the 
Standards for Use of DEBE-333, 22 Pa. Code §351.21, clearly call 
for numerical ratings in each of the four categories. Neither of 
these ratings contains numerical scores. However, both ratings 
comply with paragraph 1 of "Detailed Appraisal for Unsatisfactory 
Rating" in the DEBE-333 Standards by having a check mark in the 
block opposite the category designated unsatisfactory. Also, both 
are signed by the rater in the unsatisfactory column; and appellant 
does not question thar both are accompanied by anecdotal records. 

Given this factual background, it is clear that these two 
professional ratings were admissible in an administrative hearing 
for the purpose of demonstrating that Miss Hamburg was on actual 
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notice of the District's judgment that her work was unsatisfactory. 
Furthermore, it is undisputed that Ms. Hamburg received an 
unsatisfactory rating at the end of the 1977-78 school year. 
This document r admitted into the record by verbal stipulation 
at the oral argument before the Secretary ' s designee , contains 
numerical ratings in all categories, shov/s an \insatisf actory 
rating in Personality, is accompanied by anecdotal records, and 
is signed by the principal and superintendent. Thus, even if 
the January and April 1979 ratings were deemed invalid, 
Ms. Hamburg would have still received tv^o consecutive unsatis- 
factory ratings: June 1978 and June 1979. 

Appel].ant's third argument, that the June 15, 1979 , ratina 
is invalid because there are no anecdotal records suoporting the 
ratings ]ess than 20 in Preparation, Technique and Pupil Reactions, 
does not appear relevant to. this appeal. As the School District 
cogently/ argues : 

Ms. Hamburg's performance was deter- 
mined Lo be unsat i sf act ':jry on the 
basis of her gross deficiency in the 
area of personality only . No charges 
were brought against her relative to 
the areas of preparation, technique 
or pupi 1 reaction , in wh:.ch her 
performance was deemed marginally 
satisfactory. 

'Thus, Ms. Hamburg was clearly not 
prejudiced by the absence of evidenc^-^ 
of anecdotal records relative to these 
categories in the record of this case . 
Brief of A.ppellee , p . 19 




Accordingly, there is no merit to Ms. Hamburg's contention 
that her dismissal is invalid for failure to receive tv;o consecu- 
tive unsatisfactory ratings. 

C. V7as not the Appellant subjected to an improper 

discriminatory , arbitrary and individual standard 
of attaining poorly defined and boundless "Goals" 
for evaluation of her professional performance? 

Appellant next contends that it was improper for the 
School District to judge her against a set of "goals" that 
were drafted for her in August 1973. In this contention as 
in her actions during tl^e 1978-79 school year, Ms. Hambura 
misses the whole point of these goals. 

VJith the exception of the last sentence of Goal No. 1, which 
will be discussed in Part D infra, the Goals set forth for Ms. 
Hamburq constituted perfectly ordinary and reasonable requests of 
any public school teacher. Perforce the rating of any teacher in- 
volves subjective judgments on the part of the raters. We do not 
find that use of these Goals added to the subjective judgments made 
of Ms. Hamburg. If anything, the Goals should have aided Ms. Hambura 
by helping her to focus on specific areas in obvious need of improve- 
ment. They are far more specific than the brief categories on the 
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DEBE-333 rating form. 

The fact is that/ judged by any reasonable standards, Ms. 
Hamburg's behavior in the 1978-79 school year amply warranted 
dismissal . 

D. Were not the charges against Appellant premised on an im- 
permissible basis: To Wit, as a reprisal for the exercise 
of Appellant's constitutionally protected right of free 
speech? 

Ms. Hamburg argues that her dismissal is in reprisal for 
the exercise of free speech. Although there is no evidence in 
the record to support a finding of "reprisal", it is clear that 
certain phone caller letters and verbal confrontations make 
up part of the charges against her. 

The last sentence of Goal No. 1 of the August 24, 1978.. 
Goals, states: 

All written commiinications are to be 
cleared through the office of the 
building principal. 

Although there may have been some policy justification for 
this goal — an effort to have Ms. Hamburg deal directly with the 
principal concerning classroom problems rather than constantly 
bypass him--it is certain that this goal constitutes an overbroad 
interference vith free speech. 

The right of teachers to free speech is . recognized in a long 
line of cases, most recently Givhan v. Western Line Consolidated 
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School District , 439 U.S. 410, 99 S. Ct. 693, 58 L„Ed 2d 619 (1979), 
which extended this protection to private conversations between a 
teacher and her principal. The free speech rights of teachers are 
not without limitation. For example, in Mt. Healthy Sc hool District 
V, Doyle , 429 U.S. 274, 97 S.Ct. 568, 50 L.Ed. 2d 471 (1977), although 
the Court found the teacher's phcne call to a local radio station to 
be protected, it did not extend that protection to c?.rgunents with 
school cafeteria employees, referring to students using obscene terms, 
and making an obscene gesture to two girls. In this situation in 
which the Court found that a teacher's dismissal was based upon both 
protected and unprotected activity, the Court stated this rule: 

. . . the burden was properly upon respondent 
to show that this ccr.duct was a "substantial 
factor' — or to put it in other words, that it 
was a "motivating factor" in the Boards' deci- 
sion not to rehire him. Respondent having 
carried that burden, however, the District 
Court should have gone on to determine whether 
the Board had shown by a preponderance of the 
evidence that it would have reached the same 
decision as to responder:'s re-employment even 
in the absence of the protected conduct. U.F. 
at 287, S.Ct. at 576. 

Applying this rule to the instant appeal, it is abundantly 
clear that even in the absence of the protected conduct, Ms. 
Hamburg engaged in a course of conduct during the 1978-79 school 
year--as set forth in the findings of fact — which v^ould have 
necessitated her termination by the Boards 
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E. Did not the Board commit an error of law and depriv\ the 
Appellant of a fair and impartial hearing by the exclusion 
of a witness subpoenaed by Appellant? 

Ms. Hamburg asserts that by excluding the testimony of one 

of her witnesses, David Fn McCoach, the Board violated Section 

1127 of the School Code: 

. . At such hearing all testimony offered 
Including that of . ^ . the accused professional 
employee and his or her witnesses, shall be 
recorded by a competent stenographer ..." 

and Section 1129 of the School Code; 

"After fully ^ ring . . . all witnesses pro- 
duced by . . . the person against whom the 
charges are pending, and after full, impar- 
tial unbiased consideration thereof, the 
Board ..." 

In this argument Ms. Hamburg is attempting to reduce the 
School Code to an absurdity, requiring chool boards to hear 
testimony from any witnesses offered by a teacher no matter how 
irrelevant, collateral or cumulative. These provisions of the 
School Code have never been so interpreted by the Courts, nor 
should they be. 

At the outset, it must be noted that Ms. Hamburg's hearing 
before the School Board was of prodigious length. There were 
twenty-three sessions producing a transcripc of over 2,700 pages. 
Ms. Hamburg's attorney was given every reasonable opportunity to 
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-jrodnco- witnesses on her behalf and cross-examine adi.'inistration 
v/itnesses. (His cross-examination of the principal alone occupies 
over 800 pages of transcript,) 

Ms. KaiTiburg-s attorney attempted to introduce evidence of 
one Dale F. McCoach. In an offer of proof, her attorney set forth 
that Mr. HcCoach would testify as to an incident between fir. McCoach 
and Principal Tref sgar in February .973. Mr. Salkin , .-acti ag as 
legal adviser to the Board, upheld the administration's objection 
to this testimony o:.i the grounds that it would open up a collataral 
i s s ue . 

This ruling was proper. Mr. Tref sgar had previously acknow- 
ledged the incident with Mr. McCoach on cross-examination. Nt. 737. 
Mr. Trefsgar's conduct was appropriately not the issue at Ms. 
Han^JDurq's hearing. One incident in 197 3 would not, in any event, 
establish a course of conduct relevant to the 1978-79 school year. 
Nor, even if there was such a course o£ conduct, would it excuse 
or justify Mr;. Hamburg's actions during the 1978-79 schoo. year. 
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F. Do the 



charges under the .law constitute the Charge of Incompe- 



tency? 

Ms- Haiaburg argues that: 

. .a concession of prove (sic) as to 
any and all of the allegations would not 
constitute a substantiation of an incom- 
petency charge within the context of 
Section 1122 of the Pennsylvania School 
Code." Appellant's Brief in Support of 
Appeal To The Secretary of Education, p* 
55. 

We do not find this argument persuasive. Although the School 
Code does not define incompetency, the Pennsylvania Supreme Court 
has provided a settled and quite broad definition of the term in 
this context. In Horosko v. Mount Pleasant School District , the 
Court stated: 

"The term 'incompetency' has a 'common 
and approved usage' . The context does 
not liinit the meaning of the word to lack 
of substantive knowledge of the subjects 
to be taught. Common and approved usage 
give much wider meaning. For example, in 
31 C.J. , with reference to a number of 
supporting decisions , it is defined : 'A 
relative term without technical meaning. 
It may b^ employed as meaning disqualifi- 
cation; inability ; incapacity ; lack of 
ability , legal qualifications , or fitness 
to discharge the required duty . ' In Black * s 
Law Dictionary (3rd edition) page 945, and 
in Bouvier's Law Dictionary, {3rd revision) 
p. 1328, it is defined as 'Lack of ability 
or fitness to discharge the required duty.' 

Webster's New International Dictionary 
defines it as a 'want of physical, intellec- 
tual or moral ability; insufficiency; inad- 
equacy; specif., want of legal qualifications 
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or fitness.' Funk & Wagnalls Standard 
Dictionary defines it as 'General lack 
of capacity of fitness, or lack of the 
special qualities required for a par- 
ticular purpose.'" 

335 Pa. 369 , 374-75, 6 A. 2d b^^6. 869- 
70 (1939). 

Accord, StefJen v. South Middletown Board of School Directors , 

32 Pa. Commonwealth Ct. 187, 191-192, 377 A. 2d 1381, 1384 (1977). 

In Stef fen , the Commonwealth Court further notes: 

This Court has stated that failure to 
maintain adequate classroom control is 
serious enough, without more, to warrant 
an unsatisfactory rating for a teacher. 
English v. North East Board of Education , 
22 Pa. Cmwlth. 240, 348 A. 2d 494 (1975). 
In the instant case, not only was Steffen 
lacking in the ability to properly instruct 
and motivate stvients, but he maintained 
little or no disciplinary control over 
them. Commonwealth Ct at 192, A. 2d at 
1384 . 

As set forth in the Findings of Fact and in Section I below, 
it is evident from the voluminous testi lony that Miss Hamburg 
failed to maintain adequate classroom control and lacks fitness 
to discharge the required duties of a school teacher. These 
findings are in accord with the allegations against Miss Hamburg, 
and accordingly dismissal for incompetency is warranted. 
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G. Were not the unsatisfactory ratings relied upon by the North 
Penn School District the product of discriminatory, arbitrary 
and contrived conduct and procedures purs ued malicious ly? 

Appellant Hamburg argues at lengtli that the evidence shows 
"a pattern of administrative harassment and guile which should bear 
on the weight and credibility to be accorded the School Administra- 
tion's testimony." Appellant's Brief In Support of Appeal to the 
Secretary of Education , p. 56. Appellant then recounts her litany 
of many perceived wrongs at the hands of the administration going 
back to 1970. In this argument as at her hearing in general, Miss 
Hamburg seeks to attack members of the school administration rather 
than defend or explain her own actions vis-a-vis the children in 
her classroom in the 1978-79 school year. 

There is nothing in Miss Hair±>urg's history of complaints which 
inclines us to overturn the School Board's findings of credibility. 
Indeed, in many instances the testimony of the administration's 
witnesses are confirmed not only by appellant's witnesses, but also 
by appellant herself. As is set forth at length in the Findings 
of Fact and in Section I, below, the credible evidence does not 
support a finding of "discriminatory, arbitrary and contrived conduct 
and procedures pursued malicously'* by the administration, but rather 
incompetency on the part of Miss Hamburg. 
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Was not the Appellant deprived of Due Process and a fair and 
impartial hearing by the excessive allowance of inf lairanatcry 
and pre j udici al hearsay? 

VJithout citing any example, appellant asserts that hearsay 
evidence was repeatedly allowed at her hearing depriving her of 
due process and a fair and impartial hearing. Appellant refers 
to case law for the proposition that hearsay evidence, properly 
objected to, is -.ot competent to support a finding of the Board. 

Other case ^aw indicates: 

. . an adjudication of an administrative 
wgency may not be founded v;holly on hear- 
say evidence, although such evidence may 
be admitted in cases made cut by circumstan- 
tial evidence, if not inconsistent with the 
undisputed facts, for the additional light 
it may throw on the matter. (citations 
omitted.) Blcilevens v. State Civil Service 
C ommiss ion , 11 Pa. Commonv/eal th Ct • 1 , 5 , 
312 A. 2d T09 , 111 (1973). 

Applyinc either rule, we find no violation of Miss Hamburg's 
rights. As set forth in the Pindings of Pact and in Section I 
below, a finding of incompe tePicy is clearly indicated not only 
on the basis of direct testimony of administration witnesses, 
but also on her own testimony and tliat of her own witnesses, which 
only tended to corroborate tlie admins tration ' s allegations. 
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I. J:^es the. testimony fail to warrant the disinissal of Appellant 
JCor the reason of incompetency? 

Lastly, appell£int argues that the c.arge of incompetency is 
not supported by the evidence adduced at the hearing. We find that 
this charge has been abundantly de:monstrated. 

No effort has been made in the Findings of Fact herein to 
relate all the incidents involving Miss Hamburg in tlie 1978-79 
school year^ her lack of cooperation with the administration, her 
devastating effect upon morale at Hancock Schook, her efforts to 
intimidate parents, fellov; teachers and supervisors. 

The testiorr-: ay , including that presented on behalf of Miss 
Hambui-g, demonstrates that she repeatedly failed to supervise her 
children properly, failed to obey instructions relating to security 
of the building and safety of children, .repeatedly failed to even 
attempt to work out problems directly with her principal to the 
point of walking out of conferences, told her children untruths 
that the principal was denying them various privileges, falsely 
told her childxen that she was being fired in April, and had her 
children dismantle her classroom, in April, all this causing extreme 
upset to the children. 

She herself admitted on the hearing stand many of these 
actions. Her witnesses corroborated their children's upset. 
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There can bo no justi :i::ation for this lack of super-rision 
and cruel rriisuso of h'.-^r soL'ond gradcirs by Miss Hamburg. Her own 
admissions: jleaily verify a lack of fitness and qualities to be 
a teacher, not only her lack of classrooin control, but her 
devastating effo.ot upon the children with those care she was 
entrusted. 
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AND NOW, this 19th day of September . 1980, it is hereby 

Ordered and Decreed that the decision of the School Board of the 
North Penn School District dismissing Appellant on the ground 
of incompetency be sustained. 




Robert G . Scan Ion 
Secret ciry of E.:uca t i ^"^n 
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